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April 16, 2020

Board of Governors of the Federal Reserve System
20t Street and Constitution Avenue NW
Washington, DC 20551

Re: Comments on the Main Street Lending Program
To Whom It May Concern:

On behalf of Saint Joseph’s University, we are seeking clarification from the Federal Reserve related
to the Main Street Lending Program.

Access to low-interest loans is critical to non-profit colleges and universities, including ours. Our
institution is facing an unprecedented financial crisis because of the pandemic, yet we continue to
prioritize educating and assisting our students and employing our faculty and staff.

Today, we are writing to ask that the Federal Reserve provide guidance to clarify that non-profit
private institutions are eligible for the Main Street Lending program. [In addition, we also ask that
student workers be exempted for the purposes of the employee threshold for eligibility
requirements.

Saint Joseph’s University is a significant employer in our local community and we are facing a major
cash flow crisis due to the reduced revenue and increased expenses imposed by the COVID-19
pandemic. Our university expects to refund nearly $7 million room and board charges alone. Qur
anticipated sources of auxiliary revenue have dried up as campus events and summer programs
have been canceled. In this uncertain time, we are facing additional costs—such as deep cleaning
campus buildings and increased security expenses. We project our estimated revenue loss to be
approximately $15 million,

We will need to seek low-cost loans to help address the financial impact of the COVID-19 crisis and
are interested in accessing the credit and loans available under the Main Street Lending program,
recently announced by the Federal Reserve. We are concerned that this program might not be
available to us and seek clarification on the following issues:

e There is confusion about the Main Street Lending program and whether non-profits are
eligible, because current guidance does not comment on this matter. We ask that the Federal
Reserve update the guidance to clarify that non-profit private and public institutions of
higher education, with direct borrowing authority, are eligible for the Main Street Lending
program. We believe this to be an important clarification given that institutions of higher
education are often the largest, or one of the largest, employers within their community and
region.
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e We also ask that student workers be exempted for the purposes of the employee threshold
for eligibility (businesses with under 10,000 employees) and hope that future guidance from
the Federal Reserve will make it clear that our institutions can exempt student workers from
the employee count. Many of our institutions employ student workers across campus as a
part of their overall financial support, which helps students pay for college and provide
students with work experiences, while keeping them close to campus for the purposes of
their education. Given that the majority of our campuses are closed for the spring semester
and have transitioned to virtual learning, all or most of these student employees have left
campuses, and therefore should not be included for the purposes of the employee threshold.

At Saint Joseph’s University, we are doing all that we can to support our campus community during
this crisis, and need assistance from the federal government to continue doing so. Ensuring our
eligibility for the Main Street Program would be a lifeline in allowing us to continue to educate,
employ and economically support our community. We look forward to working with you on this
and other important loan programs as the Federal Reserve responds to the COVID-19 crisis. Thank
you for your consideration.

Sincerely,

M%kﬁf

Wadell Ridley, Jr.
Assistant Vice President for
Government & Community Relations
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April 16, 2020

Board of Governors of the Federal Reserve System
20t" Street and Constitution Avenue NW
Washington, DC 20551

Re: Comments on the Main Street Lending Program
To Whom It May Concern:

I writing on behalf of Southeastern University, a private, non-profit university that in normal
times educates about 3,000 students on campus and thousands more via on-line learning. The
COVID-19 novel coronavirus has forced us to cease normal classroom activity on our campus
and shift to on-line learning only for the duration of the emergency caused by the pandemic.
This has created a substantial burden on our students, faculty and staff, but also has led to
financial pressures that no one could have anticipated as we have been required to refund room
and board funds and incur unbudgeted technology expenses. We are mid-sized university with
650 employees plus a complement of over 1,000 students and grad assistants, but we are an
important employer in the city of Lakeland, Florida, and are an essential part of our local
economy. We are compelled to request assistance in order to reduce the probability of a
significant and permanent disruption to our educational programs and services as a result of these
historical events.

Therefore, we ask that the Federal Reserve clarify that non-profit, private institutions of higher
education are eligible for the Main Street Lending program. Such low-cost loan assistance
would be extremely helpful to our ability to continue offering the high-quality education that our
economy will need more than ever as we recover from the economic disruptions caused by the
pandemic. We expect to refund about $2.1 million for room and board charges alone. At the
same time, we have had to cancel spring sports and other events on campus, removing an
expected source of revenue. Our on-campus summer programs have also been curtailed,
reducing another expected source of revenue.

Meanwhile, we have incurred the extra cost of deep cleaning campus facilities and acquiring
technology that has allowed us to expand our on-line offerings to include our residential students
and faculty. In all, we estimate that the combination of unexpected costs and reduced revenues
will reduce our budget for the current year. With the fall semester uncertain, we must
accommodate a reduced enrollment and increased financial aid to offset what has been a
challenging time for student families. Our operating costs will also increase as an emphasis on
sanitizing and maintaining distance is likely to continue many months into the new academic
year. Additional funding that can be paid back over a handful of years will thus be needed to
support our operations through the period of economic uncertainty.



However, there is uncertainty as to whether institutions like ours are eligible for the Main Street
Lending Program because the current guidance is silent on the matter. We ask that the Federal
Reserve update the guidance to clarify that non-profit, private institutions of higher education,
with direct borrowing authority, are eligible for the Main Street Lending Program.

Our institution has an 85-year-long history of serving our students and community, and we are
expecting a bright future, but we are facing unprecedented difficulties as we try to continue to do
what is best for our students and seek to retain our employees. Low-cost financing such as that

available via the Main Street Lending Program would be most helpful at this time. I would be
happy to answer any questions, and I look forward to a positive outcome.

With Regards,

Kent J. Ingle
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April 16, 2020

Federal Reserve System
regs.comments@federalreserve.gov

RE: CRC Comments on Main Street Lending Program

To Whom It May Concern:

The California Reinvestment Coalition (CRC) submits these
comments on the Federal Reserve System (Fed)'s proposed
Main Street Lending Program.

We urge the Fed to make the following changes to this

proposal:

1. Make nonprofit organizations eligible for loans;

2. Lower the minimum loan size to $100,000 or change
the name of the program;

3. Authorize CDFls to participate as lenders, or create a
new SPV to purchase CDF! loans;

4. Track the race, ethnicity, gender and census tract of
loans made under the Program; and

5. Impose restrictions on corporations benefiting from

the program so that they cannot engage in problematic
conduct in pursuit of private gain while taking
advantage of public subsidy.

The California Reinvestment Coalition.

The California Reinvestment Coalition builds an inclusive and
fair economy that meets the needs of communities of color
and low-income communities by ensuring that banks and other
corporations invest and conduct business in our communities
in a just and equitable manner.

We envision a future in which peopie of color and low-income
people live and participate fully and equally in financially
heaithy and stable communities without fear of displacement,
and have the tools necessary to build household and
community wealth. For over 30 years CRC and our 300
organizational members have worked to stabilize, fight
displacement from, and build wealth in California communities.
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1. The Main Street Lending Program should be accessible to nonprofit organizations which
continue to serve local communities during this critical and challenging period, even while
they face severe economic challenges of their own.

The Federal Reserve System recently announced the outlines of its Main Street Lending Program, which
promises to make up to $600 Billion in much needed capital available to small and mid-sized businesses.
But unlike the Paycheck Protection Program in the latest stimulus package, which has since run out of
funds, financing through the Main Street Lending Program is not available to nonprofit organizations or
certain institutions of higher learning. This is so despite the fact that nonprofit organizations are
foundational community institutions, providing critically needed services and support such as through
jobs, housing, counseling and education, food and medical assistance, and lending to the most
underserved of small businesses and residents. The exclusion of nonprofit organizations from eligibility
should be removed from the Program. CRC thanks Speaker Pelosi for her leadership on this issue.!

2. The Main Street Lending Program should lower the minimum loan size. In the alternative, the
name of the program should be changed to The Non-Bank Lender, Servicer, Private Equity
Lending Program, to reflect who the true beneficiaries of this loan program may be.

Over 95% of businesses, 97% of minority owned businesses, and 98% of women owned businesses have
less than $1 million in revenue,? and need financing under $100,000.2 In imposing a minimum loan size
of 51 million, the Fed is essentiaily saying this is not a lending program for small, minority owned or
women owned businesses. We already know the PPP was not accessible to most smalf businesses, and it
is running out of funds. The Fed needs to lower the minimum [oan size in this program so that it serves
the needs of small businesses and, hopefully, nonprofits, or the Fed should stop pretending that this is a
tending program for small businesses. We are concerned that private equity funds, and non-bank
lenders and loan servicers are lining up to borrower from this program. These are not the businesses
that most Americans think of as located on and serving Main Streets in our communities.

! See, Nancy Pelosi, Speaker of the [House, Press Release, “Dear Colleague on Urging Federal Reserve to Include
Nonprofits and Universities in CARES Act Lending Facilities,” April 14, 2020, available at:
https://www.google.com/url ?q=https://www.speaker. gov/newsroom/41420& source=gmail&ust=158698 1730872000
&usg=AFQjCNF5nQz3WEMOAXS-DEVUNUIRKZoIDQ

2 Consumer Financial Protection Bureau, (Docket No.: CFPB-2017-0011] Request for Information Regarding the
Small Business Lending Market, 82 Fed. Reg 22319 (May 15. 2017). citing U.5. Census Burean, Statistics for All
1.5, Firms by Industry, Gender, and Receipts Size of Firm for the U.5. and States: 2012 More Information 2012
Survey of Business Owners, American Fact Finder (last visited April 12, 2017), available at
hitps://factfinder.census. govifaces/tableservices/jst/pages/productview. xhim?pid=SBO_2012_00CSA05&prodType
=table

3 Federal Reserve Banks of Atlanta, Boston, Chicago, Cleveland, Datlas, Kansas City, Minneapolis, New York,
Philadeiphia, Richmond, St. Louis, and San Francisco, “Small Business Credit Survey: 2019 Report on Employer
Firms,” which found that 57% of the 6,614 employer [irm small business respondents to the survey sought financing
of $100,000 or less. Presumably, small business owners with no employees, who were not surveyed lor this report,
might need smali doillar small business loans to a greater extent, and they would be even more poorly served by a
proposal that incentivizes banks to originate larger loans to larger businesses.
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3. The Main Street Lending Program should allow Community Development Financial Institutions
to participate as lenders, or another special purpose vehicle must be created.

As proposed, loans to smail and medium sized business would be originated by banks. A similarly narrow
definition of authorized lenders has plagued the PPP. Many small businesses in neighborhoods of color
and in rural communities face historic and continuing challenges in accessing credit from commercial
banks. Nonprofit CDFIs have heiped to narrow this gap by serving the small businesses that are most
impacted by the current crisis. Yet these same businesses, which hire locally and serve local
communities, are doubly excluded by driving federal COVID-19 relief through the banking institutions
that have historically excluded them. Such efforts run the risk of reinforcing redlining abuses.

In order to move towards equity, the Fed must include CDFls as authorized originators of Main Street
Lending Program loans, and set aside at least 10% of funding for these nonprofit lenders and minority
owned financial institutions. If the Fed is not prepared to make this small business lending program
accessible to small businesses in this way, it should develop another Special Purpose Vehicle designed
exclusively to purchase existing and new loans originated by CDFIs and other community lenders that
are making the very loans to businesses of color, in neighborhoods of color and in rural communities,
that are being passed over by mainstream banks and the federal relief efforts that rely upon them. The
Fed should also work with the Treasury Department to secure funds to further capitalize CDFls so they
have the capacity to originate additional loans to businesses that otherwise will not be served.

4. The Main Street Lending Program, as with all federal, state, local and private COVID-19 relief
efforts, should track who is getting relief and where, in order to ensure compliance with fair
lending and equal access laws and principles.

We strongly urge the Federal Reserve to require that ali funding through the Main Street Lending
Program, and other Fed programs, tracks the race, ethnicity, gender, and census tract of borrowers and
other recipients. Evidence is mounting that communities of color and people of color are most
vulnerable to, and most impacted by, the current COVID-19 crisis.* It would be scandalous, theugh not
surprising, if the relief provided by the federal {and other levels of} government continued to avoid
these same communities. We witnessed a similar dynamic during the foreclosure crisis, and we cannot
allow this cycle to continue. CRC and allies have sued to compel the Consumer Financial Protection
Bureau {CFPB) to develop similar data collection rules, as mandated by the Wall Street Reform Act,® but
during this extraordinary time, we cannot wait for the federal government to distribute relief now and
figure out how to determine where the relief went later. Please start immediately to require the
collection of race, ethnicity, gender and census tract data in all loan applications in order to inform
policy decisions and to ensure we are living up to our societal commitments to fair lending and equal

*See, CRC, “Advocates Call for Monitoring to Ensure Refief is Reaching Immigrant-Owned and Small Businesses
of Color, Press Release, April 14, 2020, available at: http://calreinvestorg/press-release/advocates-call-for-
monitoring-to-ensure-relief-is-reaching-immigrant-owned-and-small-businesses-of-color/

3 Sce, CRC, “Breaking Lawsuit Compels Trump Administration to Commit to Finalizing Protections Against
Lending Discrimination, press release, February 26, 2020, available at: http://calrcinvest.org/press-release/breaking-
lawsuit-compels-trump-administration-to-commit-to-finalizing-protections-against-lending-discrimination/
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access. There should also be a post crisis study of the race, ethnicity and gender of the business owners
and neighborhoods that received relief under this Main Street Lending Program, and other relief efforts.

5. The Main Street Lending program should tie corporate participation to certain restrictions on
problematic corporate conduct.

One of the many unheeded lessons of the foreclosure crisis is that public subsidy must come with public
obligation. Left to their own devices, corporation executives will put corporate, shareholder and
individual interests above that of the public. The Main Street Lending Program cannot enable a reprise
of such behavior. We agree with the Americans for Financial Reform Education Fund that participation in
the program must come with additional restrictions, including: requiring employment to be maintained
at 90% with full compensation and benefits; paring back excessive executive compensation beyond the
millions of doilars currently deemed permissible by the CARES Act; imposing prohibitions against
outsourcing and offshoring of jobs; enforcing neutrality in union arganizing; and maintaining collective
bargaining agreements.

Again, we urge the Fed to make these recommended reforms so that the Main Street Lending Program
can live up to its name and serve small and local businesses and their communities which are hurting
right now, and which deserve access to relief commensurate with the harm they are suffering. Please do
not implement another program that favors big business, private equity and the wealthy, all in the name
of serving small business on Main Street.

Thank you for your consideration of our views. If you have any questions about these comments, please
feel free to contact me at kstein@calreinvest.org.

Very Truly Yours,

Kevin Stein
Deputy Director
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April 16, 2020

Board of Governors ot the Federl Reserve System
20™ Street and Constitution Avenue N'W
Washington, DC 20551

Re: Comments on the Main Street Lending Program
To Whom It May Concern:

Low-cost loans like the Main Street Lending Program could otfer vital assistance to Dominican
College as we struggle to address the financial impact of the COVID-19 outbreak. Therefore, on
behalf of Dominican College, I am requesting that the Federal Reserve update guidance to specify
that private, not-tor-profit colleges and universities are eligible for the Main Street Lending program.

Dominican College and other ptivate, not-tor-profit colleges and universities ate facing a major cash
How ctisis caused by reduced revenue and increased spending resulting from the COVID-19 crisis.
Our College anticipates that we will refund $1.8 million to students for room and board — an
expense that could not have been anticipated. In addition to having to refund money, the College
has had to cancel several fundraising events, as well as other revenue-generating opportunities,
further compounding our financial ditficulties.

As I’'m sure you are aware, private, not-for-profit colleges and universities are major employers with
significant economic impact in our communities. Dominican College employs about 400 people and
has a $236 million annual impact on Rockland County, NY. Our survival is critical to the financial
health ot the county and the communitics we serve.

We respectfully request that you update your guidance to specity that private, not-for-prohit colleges
and universities, with direct borrowing authority, are eligible for the Main Street Lending Program
and other loan programs offered by the federal government.

Low-interest loans will provide vital support to ptivate, not-for-profit colleges and universities like
Dominican College that are working to continue to tulfill their educational missions and support
their communities despite the severe financial impacts of the pandemic. We look forward to working
with you on this and other loan programs as the Federal Reserve responds to the COVID-19 crisis.

Sincerely, Foy

St. Mary Eileen O’Brien, O.P,, Ph.D.
President

T: 845-359-7800 | F: B45-359-7988 | 470 Western Highway | Orangeburg, New York 10962 | www.dc.edu
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THE PRESIDENT
April 16, 2020
To whom it may concern:

On behalf of the San Diego State University (SDSU), I submit the following comments with
respect to the “Main Street Lending” facility.

By way of background, San Diego State University is a major public research institution that
provides transformative experiences, both inside and outside of the classroom, for its more than
36,000 students. The university offers bachelor's degrees in 96 areas, master's degrees in 80
areas and doctorates in 22 areas. Students participate in research, international experiences,
sustainability and entrepreneurship initiatives, internships and mentoring, and a broad range
of student life and leadership opportunities. The university’s rich campus life features
opportunities for students to participate in, and engage with, the creative and performing arts,
a Division I athletics program and the vibrant cultural life of the San Diego region.

As with many entities across the country, the current health crisis combined with steps taken to
reduce the spread of COVID-19 have taken a tremendous financial toll on SDSU. We have
incurred significant costs to quickly move all our classes to online and virtual instruction, and
at the same time, revenue streams have decreased significantly and refunds have been made to
students in a number of areas, including student housing, parking, and student dining. Fixed
monthly costs remain, even though revenue is no longer generated.

In order to meet these challenges and keep personnel employed, public universities and non-
profit entities will require access to low-cost capital, such as that envisioned by the Main Street
Lending facility. The California State University, in particular, notes:

1. There has been confusion about the Main Street Lending program and the eligibility of
public universities and non-profits because the current guidance is silent. We ask that
the Federal Reserve update the guidance to clarify that non-profit entities and public
institutions of higher education with direct borrowing authority are eligible for the Main
Street Lending program; and

2. C(larity is needed with respect to the definition of employment of student workers.
Specifically, we ask that student workers be exempted for the purposes of the employee
threshold for eligibility (businesses with under 10,000 employees). We hope that future
guidance from the Federal Reserve will make it clear that institutions can exempt

THE CALIFORNIA STATE UNIVERSITY = EAKERSFIELD « CHANNEL ISLANDS « CHICO » DOMINGU EZ HILTIS = EAST BAY + FRESNG = FUULLERTON = HUMBOTDT = LONG BEACH » LOS AMNGELES = MARITIME ACADERY
MONTEREY BAY » NORTHRIDGE = POMOMNA « SACRAMENTC = 54N BERMARDIMNG » SAN DIEGCH = SAN FRANCISCO = SAN [JOSE « SAN LUIS ORISPG = SAN MARCOS » 30NOKMA » STANISLALS



student workers from the employee count. Many of our campuses employ student
workers as a part of overall student financial support to help pay for college and to
provide students with work experiences while keeping them close to campus. With our
campuses closed, all or most of these student employees are no longer present, and
therefore should not be included for the purposes of the employee threshold.

Thank you in advance for your attention to these comments.

Sincerely,
/ f/ <147

¥ A

Adela de fa Torre, Ph.D.
President
San Diego State University

THE CALIFCHINLA STATE UNIVERSITY = BAKERSFIELD = CHANMEL ISLANDS » CHICO » DOMINGLU EZ HILLS = EAST BAY = FRESNG » FULLERTON = HUMBOLDT = LONG FEACH = LOW ANGELES » MARITIME ACADEMY
MONTEREY BAY « NORTHRIDGE » POMOMNA « SACKAMENTC = SAN BERNARCHMNG » SAN LHEGCH » SAN FRANCISCOO = SAN JOSE » AN LULS OFISPO » SAN MAHRCOS = BONORMA » STANISLALS



NADA

April 16, 2020

Via federalreserve.gov

Board of Governors of the Federal Reserve System
20th Street and Constitution Avenue, NW
Washington, D.C. 20551

Re: Main Street Lending Program

The National Automobile Dealers Association {(NADA) represents more than 16,000 franchised
automobile and truck dealers who sell and finance new and used motor vehicles and engage in
service, repair and parts sales. Together they employ over 1,100,000 people nationwide, most
of which are small businesses as defined by the Small Business Administration. We write to
thank the Board of Governors of the Federal Reserve System (Federal Reserve) for the multiple
actions it has taken to help small businesses survive the COVID-19 crisis and to request that the
Federal Reserve exercise its discretion to improve a problematic limitation contained in the
Main Street Lending Program.

Cn April 9, 2020, the Federal Reserve announced that the Main Street Lending Program would
include a New Loan Facility (MSNLF) and an Expanded Loan Facility (MSELF) to enhance support
for small and mid-sized businesses.! Under authorization from the Coronavirus Aid, Relief and
Economic Security (CARES) Act, these loan programs are designed to provide much needed
liquidity to small and medium-sized businesses. NADA appreciates and supports the
government’s efforts to increase the availability of capital and to assist automobile and truck
dealers in weathering the current crisis; however, one discrete provision in the MSNLF and
MSELF term sheets could reduce — not enhance — liquidity to these businesses and thus
undermine their intended value to small and mid-sized businesses.

The Federal Reserve’s term sheets for these facilities impose several conditions on the business
activity of MSNLF and MSELF loan recipients. One such condition states:

“The Eligible Borrower must attest that it will follow compensation, stock
repurchase, and capital distribution restrictions that apply to direct loan
programs under section 4003{c)(3)(A){ii) of the CARES Act.”

1 https://www.federalreserve.gov/newsevents/pressreleases/monetary20200409a.htm

NATIONAL AUTOMOBILE DEALERS ASSOCIATION 8400 Westpark Drive, Tysons, VA 22102 | 703.821.7000 | nada.org



Among the restrictions is that borrowers must agree “until the date 12 months after the
date on which the direct loan is no longer ouistanding, not to pay dividends or make
other capital distributions with respect to the common stock of the eligible business.”?

An unfortunate consequence of this restriction is that it precludes borrowers from making
distributions for the purpose of covering tax liabilities incurred in the standard operation of
their businesses.

Most small and medium-sized dealers are organized as pass-through business entities in which
dealership income and the related income tax obligations flow through to the owners’
individual tax returns. For these businesses to avail themselves of the benefits that these loan
facilities are designed to create, it is essential that they be permitted to make distributions to
satisfy shareholder income tax obligations incurred from the pass-through taxable income.
Accordingly, we urge the Federal Reserve to remove unnecessary restrictions on pass-through
entities that are currently contained in the MSNLF and MSELF term sheets, including the
restriction on the payment of dividends and other capital distributions to satisfy tax
liabilities.

Thank you for the opportunity to comment on this matter. Please contact our office at {703)
821-7040 if we can provide you with any additional information.

Respecifully submitted,

/s/

Paul D. Metrey
Vice President, Regulatory Affairs
Chief Regulatory Counsel,
Financia! Services, Privacy, and Tax

2 CARES Act, § 4003{c)}(3)(A)(ii}(}.
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By electronic submission to regs.comments(@federalreserve.gov

Re:  Comments on April 9, 2020 Term Sheets for Main Street New Loan Facility
(*“New Loan Facility”) and Main Street Expanded Loan Facility (“Expanded Loan
Facility™)

Introduction

Paul, Weiss, Rifkind, Wharton & Garrison LLP (“Paul, Weiss”) welcomes the
opportunity to comment on the Main Street lending initial term sheets released by the
Board of Governors of the Federal Reserve System (the “Federal Reserve™) in
consultation with the U.S. Department of the Treasury (the “Treasury™). We are a global
law firm that has worked with a variety of “growth” equity investors for over forty years.
We understand that some of the comments previously submitted to the Federal Reserve
and the Treasury have emphasized the importance of private equity-owned companics to
the U.S. economy in general and the need to ensure that such companies are not denied
access to the Main Street lending programs merely because of the identity of their
owners. We agrec with many of these comments and respectfully request that the Federal
Reserve and the Treasury consider them carcfully. However, we also think it important
to highlight the concerns of companies backed by growth equity investors.

Growth equity investors focus on investing in and building carly-stage companies in the
United States and around the world. They identify the sectors likely to produce the most
significant growth and the leading companies in those scctors, and they partner with the
entrepreneurs behind those companies to drive innovation and business expansion,
frequently by investing in new jobs. For instance, one such growth investor alone has
over 100,000 people employed by U.S. companies in which it has invested and over
400,000 people employed by all of the companies in which 1t has invested globally.

Companies in this stage of development tend to utilize less leverage than more mature
companies so as not to constrain their growth prospects, including their ability to increase

Doc#: US1:13712408v17
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cmployce headcount. When they do take advantage of leverage, growth companies arc
often active participants in the syndicated Term Loan B market, which enables them to
invest their cash flow against their growth plans rather than debt amortization, and
includes both traditional bank and non-bank participants as lenders.

As with many businesses across the country, growth companics are experiencing
numerous challenges during the COVID-19 pandemic. The Federal Reserve’s Main
Street lending programs are a lifeline for many of these businesses. This capital can help
quickly bridge needs created by necessary closures and cnable a faster return to normal
business and employment conditions.

There currently exists, however, a great deal of uncertainty about these programs and we
believe they can be clarified and strengthened. Below we have detailed our questions,
concerns and suggestions for improving these essential initiatives.

1. Eligible Lenders: “Eligible Lenders” are limited to U.S. insured depository
institutions, U.S. bank holding companies, and U.S. savings and loan holding
companies. This may disqualify many borrowers that have existing credit
agreements with non-bank or multinational lenders from the Expanded Loan
Facility. It is also unclear whether a borrower with a non-U.S. agent in its credit
facility or a syndicated loan may qualify for the program at all, and, if so, whether
a non-U.S. agent or ineligible lenders in the syndicate will be disqualifying.
Expanding the definition of Eligible Lenders to include other classes of lenders
would enable more businesses with existing credit facilities to access the
Expanded Loan Facility, and also increase access for all borrowers by enhancing
market bandwidth for processing these loans.

2. EBITDA-Based Leverage Tests:

e EBITDA Definition. EBITDA is not defined in the term sheets, and it is
unclear whether customary add-backs specific to each borrower included
in most credit facilitics would be recognized under these programs. In the
Expanded Loan Facility, differing definitions between the upsized tranche
and the original loan would significantly increase the time and transaction
costs of participating in this program for both lenders and borrowers. We
believe that the Federal Reserve and the Treasury should accept these
definitions of EBITDA that are common in the commercial marketplace,
but confirmation on this point is important.

o Growth Businesses. Businesses in their growth stages frequently have low
(or even negative) EBITDA as they incur substantial expenses in order to
fuel their growth; therefore, many of them would be shut out of these
programs based on the EBITDA leverage tests. Lending on the basis of a
conservative debt to enterprise value ratio would allow these companies to
benefit from the programs.
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3. Loan Terms and Documentation:

e New Loan Facility. Standard form documents should be published by the
Federal Reserve and the Treasury for use by lenders and borrowers, which
would increase speed and efficiency in accessing credit.

» Expanded Loan Facility. The upsized tranche should be permitted to carry
the same general terms as the existing underlying agreements already in
place between a borrower and its lenders (other than those terms expressly
required by the Expanded Loan Facility), as they are reflective of
“ordinary course” dealings between borrowers and lenders and will
streamline loan processing.

4. Equity Compensation Limits: Further guidance is needed regarding the timing
and valuation of stock awards for purposes of the compensation limits so that
borrowers can properly ensure and monitor compliance. In addition, appropriate
carve-outs from the compensation limits should be implemented in respect of
proceeds of stock awards payable in connection with a sale of a business
(including a new owner of the business not being subject to these limits), other
liquidity transactions or departure of an award holder. For example, absent such
carve-outs, sale transactions that would result in repayment of these loans will be
more challenging to execute.

5. Non-U.S. Parent Companies: Like U.S.-owned businesses, U.S. subsidiaries of
non-U.S. parent companies further the programs’ objectives of assisting
businesses operating in the U.S. and seeking to retain their U.S. based employees.
As such, and in light of the many U.S. businesses owned by foreign parent
companics, we interpret the term sheets to mean that U.S. subsidiaries that
otherwise satisfy a program’s requircments will be eligible to participate, but
confirmation of this interpretation is important.

6. Loan Amount:

» Existing Debt Calculation. Borrowers determining their eligibility and
maximum loan amount would benefit greatly from clarification of whether
the phrase “existing outstanding and committed but undrawn debt” in the
term sheets means (i) the sum of the outstanding principal amount of debt
plus the aggregate amount of committed and undrawn funding
commitments or (11) only undrawn debt that is outstanding and committed.
Note that if the former is the correct interpretation, a significant number of
appropriately-leveraged businesses will be precluded from participating.

o Bank Debt vs. Debt. Clarification is also needed in respect of the
definitions of “debt” and “bank debt,” as the Expanded Loan Facility term
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sheet references “bank debt” in one loan amount governor whereas the
other loan amount governors in both term sheets refer simply to “debt.”

Gross vs. Net Debt. Most credit agreements measure total debt on a “net
debt” basis, adding back cash. Clarification is necded as to whether
“debt” in the Expanded Loan Facility is measured in this customary way.

7. Loan Repavment Priority and Restrictions:

Ranking. The programs’ restrictions on repayment of pari passu or junior
debt should be clarified, including by describing in detail how loans made
under these programs will rank relative to preexisting debt. This will be
very important to borrowers with existing credit agreements in
determining whether they can borrow under these programs without
breaching any provisions in those existing agreements.

Loan Repayment Restrictions. Participants should be permitted to repay
both principal and interest on revolving credit facilities and other types of
working capital loans, as well as use loan proceeds to pay debt servicing
fees (including fees charged on loans made under these programs). These
sorts of revolving loans are usced by businesses of all sizes and credit
profiles as a necessary part of their ordinary course cash flow management
activities.

®. Restrictions on Distributions:

Certain Distributions. Tax and other ordinary course distributions (c.g.,
franchise taxes, corporate overhead and audit expenses) are common for
many borrowers that are not publicly traded, particularly those businesses
structured as “pass-throughs™ for tax purposcs, and arc intended to cover
taxes and certain costs incurred elsewhere in a business’s structure. These
types of distributions should be permitted so that some businesses are not
effectively locked out of the programs.

Sale Transactions. Restrictions on distributions should terminate
simultancously with the consummation of a sale transaction in which the
loan is repaid. Absent this change, (1) sale transactions (and loan
repayments) would be inhibited due to potential acquirers not wanting to
inherit these restrictions for the first year thereafter, and (i1) certain
businesses would be unable to execute sale transactions altogether (e.g., in
the case of asset sales that generate proceeds for distribution).

9. Alternative Structures: Certain businesses’ existing loan agreements may limit or

prohibit new borrowings, including loans made through these programs. For
businesses in those circumstances, borrowing should be permitted at a holding
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company level so that loans can be made without delay (e.g., due to existing
lenders exercising consent or other rights under existing loan agreements).

10. Interest Rate: Most loans similar to those that will be made under the Main Street
programs use LIBOR, and many lenders have not yet incorporated SOFR into
their processing and servicing systems. Given the delays and challenges lenders
and borrowers would face from altering their customary interest rate practices at
this time, these programs should permit the use of LIBOR until SOFR is widely
used.

11. Required Attestations:

o Maintaining Employment. Borrowers will benefit from clarification of
what is required to comply with the attestation that borrowers will “make
reasonable efforts” to retain employees and maintain payroll, including
how this requirement will be applied to businesses that have suspended
operations or reduced their workforce or compensation levels prior to
borrowing.

e Impact of COVID-19. Additional guidancc is also needed to help
borrowers understand what constitutes their “requir[ing] financing” under
these programs due to the COVID-19 pandemic, particularly if any
financial tests will be applied.

Paul, Weiss thanks the Federal Reserve and the Treasury for their consideration of our
comments. [fyou have any questions, please contact Matthew W. Abbott at (212) 373-
3402 or Neil Goldman at (212) 373-3176.

Yours,

PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP

By: Matthew W. Abbott
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DELAWARE STATE UNIVERSITY

Ofhice of the President

April 16, 2020

Board of Governars of the Federal Reserve System
20t Street and Constitution Avenue NW
Washington, DC 20551

Re: Comments on the Main Street Lending Program
To Whom It May Concern:

| write to submit the following comments regarding the Main Street Lending program.
Specifically, Delaware State University asks that the Federal Reserve update the guidance to
clarify that non-profit public institutions, including the University, are eligible for the Main
Street Lending program.

Delaware State University is Delaware’s only Historically Black College and Universities {(HBCU)
and a significant contributor to Delaware’s economy, more than $260 million annually. That
means for every $1 invested in the University, there is a $6 return.

The COVID-19 pandemic has wrought significant lost revenue and unexpected expenses across
our campus. These impacts range from Cost of Attendance Credits (COAC) to students and
expenses associated with the rapid fransition to online learning. Although we still house about
200 students with no other residential option at this time, our normal anticipated sources of
auxiliary revenue have also dried up as our campus is closed to the public indefinitely.

While we are still determining the financial impact on our University, we are interested in the
opportunity to access the credit and loans available under the Main Street Lending program,
recently announced by the Federal Reserve. Unfartunately, we are concerned with one major
barrier keeping the University from accessing these programs:



Board of Governors of the Federal Reserve System
April 16, 2020
Page Two

e There has been confusion about the Main Street Lending program and whether non-
profits are eligible because the current guidance is silent. We ask that the Federal
Reserve update the guidance to clarify that non-profit private and public institutions of
higher education, with direct borrowing authority, are eligible for the Main Street
Lending program.

We look forward to working with you on this and other essential loan programs as the Federal
Reserve responds to the COVID-19 crisis. Thank you in advance for your consideration.

Sincerely,
Tony Allen, Ph.D.
President

cc: The Honorable Lisa Blunt-Rochester
United State Congress



111 MIDFIRST BANK

April 16, 2020

Board of Governors
Federal Reserve System
via email: regs.comments@federalreserve.gov

RE: Main Street Lending Program

MidFirst Bank supports the objectives of the Main Street Lending Program and appreciates the
opportunity to provide comments. MidFirst’s understanding of the program is based on the limited
information provided in the Term Sheets for Main Street New Loan Facility (the “MSNLF”) and Main
Street Expanded Loan Facility {the “MSELF”) published on the Federal Reserve’'s website. The following
are comments regarding the program as we understand it and questions MidFirst is seeking clarification
on.

Eligible Borrowers
1. Are there any restrictions on industry type, loan product type, or borrower type? Since no

limitations were identified, can banks assume the program is available without these restrictions?

2. Eligible Borrowers are businesses with up to 10,000 employees or up to $2.5 billion in 2019 annual
revenues. Does that mean the borrower may have more than 10,000 employees as long as
revenues are no more than $2.5 billion, or are both intended to be caps (i.e., is the appropriate
intent “and” not “or”)?

Eligible Loans
3. Can the bank impose additional underwriting criteria other than what is stated in the Term Sheets?

4. Could the bank institute loan covenants for the MSNLF (New Loan Facility}? Can banks introduce
new covenants for the MSELF {(Expanded Loan Facility) other than covenants already existing?

5. Would the MSNLF {New Loan Facility) be cross-defaulted with a bank’s existing credit facilities?
6. When determining loan sizing under the 4x EBITDA for MSNLF and 6x EBITDA for MSELF, is the
requirement inclusive of all debt {sub-debt, mezzanine debt, second lien debt), and inclusive of non-

bank debt?

7. The Term Sheets reference a maturity of 4 years. Are shorter maturity periods allowed?



10.

11.

12.

What is the amortization period? Is it at the bank’s discretion? Are loans expected to be fully
amortizing within the loan term, or are balloon maturities contemplated?

What dictates the interest rate? Do banks have the ability to choose within the 250-400 basis point
range?

What is the Adjustable Rate adjustment period? Is it at the bank’s discretion?

Do banks have the option to assign the interest rate to an index other than SOFR? A SOFR index
may be problematic as many bank loan systems are not targeting a transition date away from LIBOR
until December 2021. Additionally, many important issues related to a SOFR index remain
unresolved. A LIBOR based index, with standard fallback language, would seem more appropriate
and acceptable to banks.

Is the MSELF (Expanded Loan Facility) only for secured credit, or could an existing unsecured credit
facility also be upsized through an additional unsecured tranche?

Participation Structure

13.

14,

15.

16.

When will the proposed participation agreement language be published and will banks have the
ability to modify the language to unique circumstances?

The dilutive effect of the collateral sharing requirement under the MSELF {Expanded Loan Facility}
could present a meaningful deterrent to bank participation in the Main Street Lending Program.
Banks could be faced with unacceptable risk acceptance by diluting collateral positions and may
therefore not pursue a MSELF (Expanded Loan Facility} loan for a borrower that could otherwise
benefit from the program. The dilutive effect of the collateral sharing requirement will also require
100% consent from other bank participants. Has the Fed considered any other structure that would
accomplish the goals of the program while still presenting acceptable risk to both the banks and
Federal Reserve, such as accepting a second lien position in pre-existing collateral as opposed to
sharing in all collateral on a pro-rata basis?

Are the banks to assume the Fed will purchase a participation in a loan as long as it meets the
conditions in the Term Sheets published by the Fed? Or will the Fed approve each loan participation
individually and have input in structuring the individual loan? Reputational risk to the banks may
exist if the Fed ultimately may have a differing view on a particular transaction or decline to
approve.

What are the voting rights of the Fed? Specifically, in default events will the banks be in a lead
position and who {what type of resource) at the Fed would the banks be working with? This will be
a particularly important issue when other bank participants may be involved in MSELF loans or other
previously existing MSNLF loans.



17. Is there a Facility Fee payable to the Fed on the MSELF (Expanded Loan Facility}, similar to the
MSNLF {New Loan Facility)?

Required Attestations

18. The Eligible Lender must attest that the proceeds of the Eligible Loan will not be used to repay or
refinance pre-existing loans or lines of credit made by the Eligible Lender to the Eligible Borrower,
but the borrower may use the Eligible Loan proceeds to make mandatory principal payments. Does
the prohibition prevent the Eligible Lender from receiving mandatory principal payments, until the
Eligible Borrower has first repaid the Eligible Loan in full? It seems this would not be the intent, but
banks need clarity on this issue. Also, what is considered a mandatory principal payment, is it
inclusive of all of the following: scheduled principal and interest payments, payments due under
balloon maturities, mandatory resizing of borrowing base loans, mandatory resizing required by
asset sales or divestitures?

19. The requirement for banks to attest to the borrower’s eligibility to participate in a loan facility is
beyond the customary agent bank/participant bank representations. These borrower attestations
include that Main Street funds will not be used to reduce outstanding debt with any lender other
than mandatory principal payments and the borrower will comply with CARES Act restrictions on
compensation, stock repurchase, and dividends. Can the Fed provide more clarity on what is
required of banks to document compliance with these ongoing requirements or the implications
should a borrower not fulfill a requirement?

Other Considerations

20. Will the Federal Reserve work with other primary regulators regarding the acknowledgment that the
proposed structure may be considered liberal underwriting and could result in possible leveraged
loan designation?

Thank you for consideration of these questions and comments. MidFirst would be happy to discuss any
comments in further detail should the Federal Reserve wish to do so.

Respectfully,

L. Randall Peck

Chief Risk Officer

MidFirst Bank
405.767.7502
randy.peck@midfirst.com



COMMENTS TO THE FEDERAL RESERVE
REGARDING MAIN STREET LENDING PROGRAM TERM SHEETS

Submitted by SHEPPARD MULLIN
April 16, 2020
1. Borrower eligibility
® Regarding a borrower’s eligibility for Main Street Loans:

0 Please confirm that the borrower’s ownership structure will not be relevant (e.g.,
that having a sole proprietor, disregarded entity (for tax purposes), special pur-
pose entity, or foreign ownership will not be disqualifying).

0 Please confirm that there will not be any consolidation of the borrower (for pur-
poses of the maximum employee count or revenue calculation) with parent com-
panies, non-majority owned subsidiaries or sister companies.

0 Please confirm whether and how a borrower should count employees held by or
revenue generated by its majority-owned subsidiaries.

If the Fed contemplates ownership or affiliation requirements, those requirements
should be easily understood and applied, and preferably not akin to the restrictive and
complex affiliation rules that apply in the SBA context.

¢ At what date is the employee count measured for purposes of determining borrower eli-
gibility? The borrower eligibility employee count test should have the flexibility to use
different measurement dates, including the date of the Main Street loan application
(which would meet the business where it presently stands as a result of the COVID-19
impact it has experienced).

¢ The borrower eligibility revenue test should have the flexibility to use either 2019 annual
revenues or the trailing twelve months revenues (as of the date of its Main Street loan
application). This measurement would meet the business where it presently stands as a
result of the COVID-19 impact it has experienced.

e Wil an eligible borrower under Section 4003(b)(1), (2) or (3) of the CARES Act also be eli-
gible to receive Main Street loans?

¢ Assuming a borrower meets the other eligibility requirements established, please con-
firm that an Eligible Borrower can be any type of US entity form such as a trust (e.g., a
REIT or a business trust), limited liability company, partnership, joint venture, quasi-gov-
ernmental entity, nonprofit entity or tribal entity.
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2. Lender and Loan eligibility

* Asignificant number of the target businesses for the Main Street Loan program access
credit from non-Eligible Lenders. Completely excluding non-Eligible Lenders from the
Main Street Loan program will significantly hamper the program’s impact on the target
market. To increase accessibility of the Main Street Loan program in a manner that bal-
ances the Fed’s other considerations, please consider the following changes:

0 An otherwise Eligible Loan should not be tainted because some or all of it pass-
es through a non-Eligible Lender. Instead, consider eliminating or de-emphasiz-
ing the identity of the underlying loan originator so long as an Eligible Lender
leads the expanded loan (which loan would be subject to the collateral sharing
requirements described in the term sheets). However, if the Fed chooses not
to eliminate the Eligible Lender origination requirement entirely, it should, at a
minimum, loosen the requirement by allowing the following loans as Eligible
Loans in the Main Street Expanded Loan Facility:

= Aloan that was originated by a non-Eligible Lender but was assigned in
whole or in part to an Eligible Lender.

= Aloan that was originated by a syndicate of lenders that includes one
or more non-Eligible Lenders and one or more Eligible Lenders.

= Aloan that was originated by an Eligible Lender that syndicated or as-
signed some or all of that loan to a non-Eligible Lender.

0 Similarly, please clarify the rules that apply to lender roles after a Main Street
New Loan or Main Street Expanded Loan is funded such as:

= Allowing either an Eligible Lender or a non-Eligible Lender to acquire an
assignment or participation interest in a Main Street New Loan or Main
Street Expanded Loan.

= Allowing loan servicing responsibilities to be performed only by anoth-
er Eligible Lender

= Confirming that the SPV’s 95% risk participation in each Main Street
New Loan or Main Street Expanded Loan is an undivided interest such
that an assignment by an Eligible Lender of all or a portion of its loan
will include a ratable assignment of the 95% risk participation.

3. Loan approval and closing/ Role of SPV.

e To increase certainty and reduce transaction costs in the application process (which will
increase overall accessibility of the Main Street Loan program):

0 The term sheets seem to describe underwriting standards in the form of the Eligi-

ble Loan definition, the collateral requirements (applicable to the Main Street Ex-
panded Loan Facility), and the loan repayment and priority restrictions. However,
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it is highly likely that lenders will apply their own additional underwriting stan-
dards to the Main Street Loan program. To promote predictability, efficiency and
accessibility of the Main Street Loan program, the term sheets and related Fed
and Treasury public guidance should clearly articulate the Main Street Loan pro-
gram underwriting standards and consider what incentives or support the Fed
and Treasury can provide to encourage lenders to exclusively use those under-
writing standards. The Fed and Treasury should consider that the same need ex-
ists for underwriting standards to smooth the borrower’s process for obtaining
consent from those existing lenders needed in order for the Main Street Loan to
proceed.

0 Lenders and borrowers otherwise should be allowed to prepare and negotiate
the loan document on their own terms.

0 What will the finalization process be for the loan closing, e.g., would the borrow-
er and lender send finalized documents to the SPV for funding and what would
be the expected timing for loan funding?

¢ |tis important for the parties to understand what consent rights the SPV will retain un-
der its participation agreement after the Main Street loan has been funded. Would those
consent rights be limited to:

increasing the Main Street principal loan amount

changing the maturity date

extending the principal or interest holiday

reducing the interest rate

allowing proceeds to be used to repay or refinance pre-existing loans or lines of

credit

0 allowing the borrower to repay other debt of equal or lower priority with the ex-
ception of mandatory principal repayments

0 releasing collateral without a corresponding principal repayment of the senior
debt secured by such collateral (except, for purposes of the Main Street Expand-
ed Loan Facility, as otherwise agreed in an Eligible Loan prior to April 8, 2020)

0 changing or waiving the compensation, stock repurchase or capital distribution

restrictions.

O O O O O

¢ Arelated matter to clarify is the degree of flexibility that the private lenders will have in
dealing with the borrower in a post-default workout or restructuring situation.

4. Maximum Loan Size
¢ For purposes of the maximum loan size calculation, debt should be defined as senior

debt for borrowed money only and expressly exclude:
0 Undrawn letters of credit.
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0 Capital leases (including as characterized pursuant to ASC 842).

0 Potentially forgivable loans under the CARES Act or other governmental loan pro-
grams relating to the COVID-19 crisis.

0 Acquisition earnout obligations.

0 Unsecured loans or intercompany or other debt that in each case, would be sub-
ordinated to the Main Street Loans.

0 Mandatory redemption of preferred stock.

* s the date of the Main Street Loan application considered the measurement date for the
debt size limitations?

¢ The debt size limitations--4x EBITDA for Main Street New Loans and éx EBITDA for Main
Street Expanded Loans--are too limiting for most small and mid-sized businesses and
should be increased. In addition, counting undrawn debt in the debt sizing calculation
can significantly hamper a business’s accessibility to Main Street Loans. This can be espe-
cially punishing to businesses that also cannot meet the terms for accessing their un-
drawn debt. Therefore, the Main Street Loan program should not count (and does not
need to count) undrawn debt in the debt sizing calculation. The same drawing require-
ments that regulate (on a real-time basis) the accessibility to undrawn debt protect both
the existing and Main Street lenders. Before a business can draw down on the undrawn
debt in the future, it will need to satisfy the commercially-determined conditions to that
debt incurrence.

¢ The EBITDA calculation should allow standard addbacks as agreed between the borrow-
er and lender (such as nonrecurring or unusual expenses), and in fact the parties should
be encouraged to use the EBITDA calculation contained in the borrower’s other loan
documents.

¢ Will a borrower have the ability to count as earnings in its EBITDA calculation any cash
equity investments made in 2019 or in 2020 up to the date of the Main Street loan fund-
ing (i.e., including an equity investment made contemporaneous with the Main Street
loan) thereby enabling the borrower to obtain a larger Main Street loan? In addition, or
alternatively, will a borrower have the ability to provide valuable collateral for such pur-
pose to provide asset-based support? This could be a very valuable feature for business-
es whose 2019 EBITDA was not high but underlying fundamentals nonetheless are
strong as evidenced by equity holders’ willingness to make an additional investment.

* Many borrowers possess valuable assets but may not have had significant 2019 EBITDA
and therefore would qualify for only a small loan (e.g., infrastructure businesses). Adding
a loan to value test (in a secured loan transaction) as an alternative to the EBITDA test
for maximum loan sizing would greatly increase the accessibility of the Main Street loan
program without increasing exposure to the Fed or Eligible Lender (and in many cases,
this might reduce exposure).
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5. Facility Uses & Payment Terms

¢ We would expect the need for amendments, consents and waivers relating to existing
debt whether or not it is being expanded under Main Street Loan program. It would be
very helpful for the Fed and Treasury to endorse lender flexibility in the amendment and
consent process to enable borrowers to access these loans and consider the extent to
which lenders’ fees will limit access to the program.

¢ The Main Street Loan should have a 4 year maturity except to the extent an earlier ma-
turity is needed to comply with covenants contained in the borrower’s existing debt.

¢ Since it will be difficult to return to “business as usual” until after the COVID-19 emer-
gency declaration is terminated, the principal and interest accrual/ payment holiday
should extend until the later of (a) one year after loan issuance and (b) six months after
the termination of COVID-19 emergency declaration.

¢ Please confirm that Main Street Loan proceeds can be used for interest payments on ex-
isting debt.

® Please clarify that all mandatory principal payments are permitted whether required due
to an amortization schedule or special triggers such as asset dispositions, casualty events
or excess cash flow or overadvances.

¢ Please confirm that a deferred payment obligation to an employee or service provider
(whether or not evidenced by a note) can be repaid with the Main Street Loan proceeds.
Such a repayment should be permitted as it is tantamount to an expense payment.

¢ The principal amortization on the Main Street Loans should not be more onerous from a
borrower perspective than straight line annual amortization starting at the end of the
principal amortization holiday (i.e., using the holiday described in the term sheet, the
borrower would not be required to make principal reductions of more than one-third of
the original principal amount in Year 2, one-third of the original principal amount in Year
3 and one-third of the original principal amount in Year 4).

¢ |sthere a one year holiday on interest accrual or on interest payments? We assume that
the lender and borrower will have broad flexibility to structure payment terms for that
deferred interest and all interest, including structures that would minimize or eliminate
potential tax consequences associated with imputed interest.
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As a practical matter, it appears that many otherwise eligible lenders will not be able to
operationalize loans using SOFR as the interest rate reference index within this time-

0 SOFR remains an emerging index with many different calculation methods and

significant associated volatility and uncertainty. Furthermore, there would need
to be a mechanism to amend the rate to implement another reference rate op-
tion if SOFR is not available, workable, etc.

Most existing loans use LIBOR (and/or other rates, such as a Prime Rate-based
rate, a fixed rate or a competitive bid set rate) and introducing a different index
makes it more complex to calculate, hedge, maintain spread between the differ-
ent classes of debt and maintain preferred pricing arrangements in existing loan
documents.

Please confirm that a borrower will be allowed to make elective payments on a revolver.

Please consider the need to allow for some debt forgiveness such as in the case of
post-default workouts and restructurings where lenders typically can reorganize, reduce
or forgive the outstanding debt. We recognize the concern about the prohibition on
loan forgiveness in Section 4003(d)(3) of the CARES Act. However, that could be inter-
preted as applying only to the extent of direct loans made by Treasury (and Treasury’s
participation in the Main Street program might not even be considered a direct loan un-
der the CARES Act), and not as a prohibition on the Fed’s authority to design the loan
programs,

6. Negative covenants

Please clarify that distributions by tribal entities, quasi-governmental entities and other
entities who do not have common stock and whose dividends or distributions are not
for personal or private profit (e.g., returns on capital) will be allowed under the Main
Street Loan programs.

0 Here is some further detail on tribal gaming operations: whether organized as

Section 17 corporations, tribal corporations, tribal limited liability companies,
chartered governmental authorities or instrumentalities, these gaming opera-
tions are considered part of an essential governmental function of federally rec-
ognized Indian tribes. Tribal gaming is regulated by federal law, the Indian Gam-
ing Regulatory Act, 25 U.S.C. §§ 2701 et seq. (“IGRA”). IGRA requires that a Tribe
have the sole proprietary interest in its gaming operation (25 U.S.C. § 2710 (b)(2)
(A)). The concept that the Tribal government have the sole proprietary interest
in the gaming operation contradicts any concept that tribal casino entity has the
ability to issue “common stock,” even if such tribal casino entity may be orga-
nized as a tribal corporation, tribal limited liability company or a Section 17 cor-
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poration. IGRA also requires under 25 U.S.C. § 2710(b)(2)(B) that net revenues
from the gaming operation be used solely for the following five purposes: (i) to
fund tribal government operations or programs; (ii) to provide for the general
welfare of the Indian tribe and its members; (iii) to promote tribal economic de-
velopment; (iv) to donate to charitable organizations; or (v) to help fund opera-
tions of local government agencies. As evidenced by the required uses of gam-
ing revenues under federal law, tribal casino operations are not designed to op-
erate for personal or private profit of the entity.

e Please confirm that distributions to disregarded (or pass-through) entities (such as S-
Corps, limited liability companies and partnerships) that enable equity holders to pay
taxes associated with the Eligible Borrower’s business activity will be allowed. Since a
tax distribution is not a return of capital and only is being made to enable an equity
holder to comply with his legal obligation to pay taxes (and in doing so protects the US
Treasury), this should not be considered a dividend on common stock (or is permitted as
a contractually mandated payment) within the meaning of Section 4003(c)(3)(A)(ii) of
the CARES Act. Using a similar analysis, please confirm that the same answer applies to
a tax distribution to a holding company that is the tax paying entity.

e Please confirm that equity owners in pass through entities (such as S Corps and LLCs)
who, in accordance with past conduct, receive their employment compensation in the
form of distributions will not be considered dividends on common stock within the
meaning of Section 4003(c)(3)(A)(ii) of the CARES Act. That type of distribution is not a
return of capital and is a payment pursuant to a contractual obligation (for employ-
ment).

® Please confirm that dividends or distributions to holding company entities to pay over-
head and related administrative expenses associated with the Eligible Borrower’s busi-
ness activity will not be considered dividends on common stock within the meaning of
Section 4003(c)(3)(A)(ii) of the CARES Act.

® Please confirm that dividend payments by subsidiaries of an Eligible Borrower will be
permitted.

® Please clarify how the dividend and compensation restrictions would apply for an Eligi-
ble Borrower whose common stock is acquired by another entity or an Eligible Borrower
that is merged into another entity.

¢ Will dividends or distributions on common stock that are paid in kind be allowed?

® Please confirm that the compensation of a new employee hired in 2020 or later will not
be subject to the compensation restrictions in Section 4004 of the CARES Act.
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¢ Please confirm that expense reimbursements (e.g., travel, meals and entertainment) do
not constitute “other financial benefits” treated as employee compensation within the
meaning of Section 4004 of the CARES Act.

7. Collateral and intercreditor issues

¢ The requirement that the Eligible Borrower must commit to refrain from repaying other
debt “of equal or lower priority” until the Eligible Loan is repaid in full (even with an ex-
ception for mandatory prepayments) creates difficult intercreditor issues. The following
clarifications and changes would ease this problem:

0 Aloan of “equal priority” should mean (1) in the case of Main Street New Loans,
any unsecured debt whether existing at the Main Street closing or incurred
thereafter that is not contractually subordinated to the Main Street New Loan
and (2) in the case of Main Street Expanded Loans, (i) the existing loan that is be
ing upsized and (ii) if the existing loan that is being upsized is unsecured, any un-
secured debt whether existing at the Main Street Loan closing or incurred there-
after that is not contractually subordinated to the existing loan (as expanded by
the Main Street Loan). Any other loan would be of higher or lower priority than
the Main Street loan.

0 Repayments and prepayments of debt of equal priority with the Main Street loan
(as applicable, the “Program Loan”) should be permitted so long as the payments
are shared between the Program Loan and the equity priority debt on a pro rata
basis. Requiring borrowers to keep all of their debt outstanding until all of it can
be paid off at the same time may be unduly expensive and counterproductive.
Assuming that loans from employees or deferred payments to service providers
are considered debt to which these restrictions apply, repayments should be per-
mitted in any event without the need for pro rata treatment as that is tanta-
mount to an expense payment.

0 A secured loan that is not part of the Program Loan (to be referred to here as
“Secured Loan 2") should have higher priority than the Program Loan (1) in its
entirety if the Program Loan is unsecured or (2) with respect to its priority collat-
eral if the two loans are secured by different collateral or if the two are secured
by the same collateral but the lender of Secured Loan 2 has higher priority in that
collateral (e.g., by virtue of having a purchase money security interest or by
virtue of any contractual subordination). Since Secured Loan 2 has higher priority,
the borrower should be allowed to repay Secured Loan 2 in whole or in part at
any time. This should apply:

= for any Secured Loan 2 that was incurred before April 8, 2020 and
= for any Secured Loan 2 that was incurred on or after April 8, 2020 so long
as:
¢ both (i) new borrowed money was provided and (ii) the borrower
complies with the EBITDA test as then re-measured; or
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¢ such Secured Loan 2 is purchase money secured debt, a capital

lease (including as so characterized pursuant to ASC 842) or a
sale/ leaseback.

0 The collateral value should not matter in the seniority classification—the fact
that a lender may be undersecured should not affect its seniority.

¢ Clarify that, when an upsized tranche of a Main Street Expanded Loan is secured by col-
lateral because the prior tranche was secured, any release by the existing lenders of
their liens will extend to the liens securing the upsized tranche as well.

Contact:

Elliot Hinds

Sheppard Mullin

1901 Avenue of the Stars, Suite 1600
Los Angeles, CA 90067-6017
ehinds@sheppardmullin.com
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Via: Electronic Feedback Submission

Board ot Governots of the Federal Reserve System
20th Street and Constitution Avenue N.W.
Washington, D.C. 20551

RE: Comments of the Association for Corporate Growth on “Main Street Lending Program™

The Association for Corporate Growth (ACG) represents 15,000 professionals who operate within
the middle market, comprised of 200,000 companies that employ 45 million Americans. ACG
received the news of the Main Street Lending Program with optimism because it appeared to be

the continued exclusion of middle market companies trom federal relict programs.

We appreciate the opportunity to comment on the Main Street Lending Program. ACG urges the
Federal Reserve to be liberal in its administration of the Main Street Lending Program and
recommends the following solutions:

EBITDA Loan Sizing Test

Problem — Unclear whether EBITDA is meant to be unadjusted without any addbacks or
pro forma impacts included. Calculating EBITDDA without taking into account adjustments
and pro forma impact would prevent many companies from meeting the leverage tests as
virtually all loan facilities provide tor EBITDA on an adjusted basis. For companies that
have made acquisiions or dispositions, this creates uncertainty in how EBITDA should be
calculated.

Solution — For the Expanded Loan Facility (ELI) leverage sizing test, have EBITDA
include the same adjustments and pro torma treatment as under the existing loan facility.
For the New Loan Facility (NLF) leverage sizing test, allow the lender and the company to
agree on the addbacks and pro forma treatment to be included in EBITDA.

Problem — Because many growth companies do not have positve EBITDA, without
another test, most growth companies will be excluded from Main Street Loan

Facility (MSLF).

Solution — For private growth companies, provide a test that looks to a percentage ot the
most recent 409(A) valuation or post-money valuation tfrom the most recent financing
round. For public growth companies, provide a test that looks to a percentage of 52-weck
average market capitalization with the end date for the petiod covered by such test being a
date betore the start of the pandemic.

Meaning of “Bank Debt” in the 30% Size Limiting Test for ELP

Problem — It is unclear what “bank debt” is meant to pick up. If this term is to pick up all
debt of any kind with banks, cash management arrangements could limit borrowing. If this
term was to pick up only debt of banks, then companies that only have debt with a non-
bank lender would not be able to take advantage of a MSLI'.

Solution — Clarity that this term i1s meant to include “all loans, notes and loan
commitments” with “any lender”.



Meaning of “Committed but Undrawn Debt” in the Leverage Size Limiting Test

Problem — The language “committed but undrawn debt” is problematic. It is not typical for
undrawn debt to be picked up in a leverage test. It also sends the signal that the company 1s
required to draw on every last dollar available. If this program is to provide companies
needed liquidity, this would cause the company to put itself in a very vulnerable situation.
The term sheets provide that no existing debt may be reduced or terminated, so even if a
company looks to reduce its undrawn commitment to satisty the leverage test, it cannot do
s0. Second, it is vnclear what “debt” is meant to pick up.

Solution — I'irst, have such leverage test tor availability only pick up amounts outstanding
and not amounts that are committed but undrawn. Second, clarity that such leverage test
only includes loans and notes.

Maturity for Expanded Loan Facility

Problem — Most existing credit agreements prevent new loans to mature inside the manarity
of existing loans as existing lenders do not want new loans get paid off betore the existing
loans.

Solution — Allow for the maturity date ot an ELF to be the later of (i) tour years and (i} the
latest maturity date of any of the existing loans under the existing loan tacility.

Eligible Lenders

Problem — Limits the lenders cligible to participate in MSLF to only US banks and US
SLHCs. With many non-bank lenders and toreign lenders in the lending market and that are
existing lenders under the ELF, this is going to exclude many lenders and overwhelm the US
banks that are eligible.

Solution — Include direct/non-bank lendets and foreign lenders (and clarify that US
branches of foreign banks) as eligible lenders.

Distribution/Equity Repurchase Issues

Problem — Unclear whether the distribution restriction would block distributions from
acquisition or IPO activity for up to 12 months atter repayment of the loan.

Solution — Provide clarity that distributions to equity holders from an acquisition or IPO
will be permitted, subject to full repayment of the MSLF loan prior to distributions.
Problem — The restriction on distributions prohibits public companies to repurchase the
equity of officers, directors and estates upon termination of employment, death, etc.,
especially with respect to otticers and directors that enter into agreements with a company
after the closing of the loan facility.

Solution — Provide a carve-out from the distribution restriction for such equity buybacks.
Problem — The restriction on distributions does not provide tor (1) tax distributions or
(i) distributions for fees or expenses that need to be paid by holding companies.
Solution — Allow for (i) tax distributions and (i) distributions covering fees and expenses
that are to be paid by a holding company.



Issues with Restriction on Ability to Repay “Other Debt of Equal or Lower Priority”

Problem — The restrictions on debt of equal or lower ptiotity creates ambiguity that
apparently does not allow tor revolving loan repayments. Also, unclear whether existing
mandatory prepayments are permitted.

Solution — Clarity that (i) revolving loans may be repaid at any time and (i} mandatory
prepayments (in addition to scheduled amortization payments) are permitted.

Problem — Causes issues for any seller notes and other debt in effect prior to the closing of
the MSLF that have repayments due during the term of the MSLF.

Solution — Allow for repayments, including prepayments, required under any agreements
that were in effect prior to the closing of the MSLF.

Problem — Does not clarity what is meant by “debt” and whether such term includes items
such as earnouts and holdbacks.

Solution — Clarify that the term “debt” in such restriction means only loans and notes,

Intetrest Rate Issues

Problem — NLI and ELF only provides a SOFR interest rate option. Many lenders are still
developing SOFR procedures and language to implement 1n their loan documents. Also,
there i3 no base rate option, even in a situation where SOIR is unavailable tor any reason.
Solution — Allow also for a base rate option to address these 1ssues. In an ELE, permit the
reference rate, including alternate rate provisions related to the end of LIBOR, to be the
same as the existing loan.

Foreign Ownership

Problem — Does not provide whether toreign ownership of US companies is permitted or
whether non-US subsidiaries may be co-borrowers or guarantors (¢.g., where they are part of
a credit group in an existing loan facility).

Solution — Clarify that toreign ownership ot US companies is allowed and non-US co-
borrowers and guarantors are allowed in an ELF to the extent that they are obligors undet
the existing loan.

Practical Access to ELF

Problem — Existing lenders not providing loans under an ELF may have no incentive to
consent, especially where there is no debt flexibility under the existing credit agreement and
considering the new loans would be secured by the same collateral on a pari passu basis.
Solution — Have the SPV pay a fee to any existing lenders whose consent is needed that
consent to the ELF.

Problem — Many of the terms for an ELF will make it hard to utilize the program due to
difficulties with including a new tranche in the existing loan tfacility or providing the ability to
have a new tranche in separate loan documentation. The issues include: (i) requirement to
secure an ELF by the same collateral, which can present intercreditor issues, (i) potentially
using a ditferent interest rate in SOFR before LIBOR is phased out or (iif) amottization
potentially being different than the existing loans.



¢ Solution — One option would be to allow tor a holdco structure where the debt is above the
entity level where the existing loans sit (and clarity that the borrower does not need to be an
operating company).

COVID-19 torces companies to face a profound contluence of concerns daily, at the forefront is
the livelihood of their emplovees. The Tederal Reserve is the fabric that keeps this U.S. economy
together - wedding consumer and business interests to make it stable and vibrant. We urge the
Federal Reserve to be liberal in allowing access to the relict loans intended to keep people employed
and businesses operating, and to respect the judgement of business leaders who are willing to
assume debt as a means to survive this crisis. Consumer confidence will never rebound if Americans
are not gainfully employed.

Respecttully,

\ /2

Thomas Bohn
President and CEO
Association tor Corporate Growth



Policy Center
Public Health & Safety

April 16, 2020

The Policy Center for Public Health & Safety (PH&S) and the American Trade Association of Cannabis and Hemp
{ATACH) support efforts to help U.S. businesses, large and small, continue to operate during this public health
crisis. Repairing the economy during these uncertain times is critically important regardiess of the ongoing policy
discussion of cannabis legalization.

Recently announced lending programs, including the Paycheck Protection Program (PPP) and the Main Street
Lending Program (MSLP), will go lengths to ensure the liquidity necessary for companies to weather this
unprecedented economic shock. Most governors and mayors across the nation have deemed cannabis
dispensaries and cultivation facilities as “essential” business functions and the economic benefits from these taxes
and employment-generating businesses stand to assist in keeping the economy running in many areas.

However, cannabis businesses as well as ancillary businesses who support them, have been excluded from the
original CARES Act based upon earlier guidance prohibitions from the SBA. Across the country, many industry
operators are suffering and without access to these federal lending programs could be forced to close or lay-off
employees. At the same time, the greatest inequity is that these same companies are required to abide by the
regulations stemming from the Cares Act.

The cannabis industry generates billions of dollars in tax revenues, which lawmakers rely on, and almost 300,000
direct and indirect jobs. As being designated essential services, these operations are in many cases filling the void
with tax revenues and employment opportunities while more traditional businesses are unable to maintain either
in rmany cases.

Piease consider inclusion of the cannabis industry as eligible for Main Street Lending loans. We would also
encourage that the minimum loan size be decreased to $500,000, allowing for 2 more conservative capital

structure for smaller businesses.

Fred Niehaus, PH&S Chairman

= N -

Michael Bronstein, ATACH President


















April 16, 2020

I am writing on behalf of the Louisiana Association of Independent Colleges and Universities (LAICU) as we
submit comments on the Main Street Lending Program. Higher Education is amid very challenging times due to
the COVID-19 crisis. Louisiana colleges and universities have worked collaboratively to arrive at solutions to
meet the ever changing needs of the communities they serve. Louisiana’s private nonprofit colleges and
universities have led through these unprecedented times remaining committed to collaboration and committed
to the communities they serve. The economic realities during this crisis have had a significant impact on
LAICU institutions. All campuses shifted to on-line instruction and telework for all non-essential employees.
Some campuses have had to furlough employees or freeze hiring on their campuses. Unexpected costs due to
the shifts in workforce have resulted in additional strain on campus budgets.

“The impact to the workforce has been systemic and varied. As of 4.10.20, approximately 15% of our benefits
eligible employees have utilized the temporary COVID-19 emergency paid leave incurring $170,000
unexpected expense and another 20% of our employees unable to work from home based on the nature of their
job. We anticipate a high-level estimate of our institution’s exposure to the COVID-19 risk in self-insurance in
2020 could be in the range of 2.4% to 7.3% of total claims costs, or $973,000 to $2,900,000 with 10% of our
Campus Security has tested positive.” LAICU Member Institution

Students, faculty and staff have adapted to the new norm and in many instances, this has caused stress and
anxiety for those populations as they worked to seamlessly transition to an all on-line community. Families
faced with lay-offs and the strain of the economic downturn are struggling to stay afloat financially, let alone, be
able to afford to continue to support their student’s education. Most students have returned home, leaving
campus facilities empty and end of the year activities and celebrations postponed to later in the year. Auxiliary
services have been affected, endowments have dropped, Spring in person recruitment activities cancelled and
philanthropic events and activities halted. All the aforementioned factors have resulted in additional,
unexpected costs and losses of revenue thawill continue to have a major impact on how our institutions sustain
themselves moving forward.

LAICU member institutions report a combined $64,759,732 projected loss in revenue due to the impact of
COVID-19 on our campuses. Louisiana higher education is an essential part of the state’s growth and economy.
Specifically, Louisiana private nonprofit higher education imports talent and retains talent in the over 28,000
students we enroll; LAICU employees are a dynamic workforce of 8,673 dedicated individuals across the state
and our institutions generate $1,335,350,490 in total expenditures to the state annually. Through it all our
campuses have remained committed to their missions to deliver learning, drive research and innovation and to
serve their communities with compassion, even as everything around them is changing rapidly. Furthermore, we
have embraced this challenge as an opportunity to re-imagine the path forward and how we will continue to
contribute to the revitalization of Louisiana and the nation. Access to capital to ensure that our institutions
remain a central part of driving Louisiana’s economy is now more important than ever.



Therefore, we are sharing these comments illustrate our position and to request greater clarification about the
Main Street Lending program and whether non-profits are eligible, because the current guidance is ambiguous.
We request the guidance be updated by the Federal Reserve to clearly include private nonprofit colleges and
universities as eligible. Additionally, we request that there be greater flexibility with the employee threshold
criteria, by exempting student workers from the criteria. Since many of our campuses closed and student
workers have returned home for the remainder of the Spring and Summer sessions, they are not on campus to
work and should not be counted for the employee threshold. The financial gap between where our campuses are
now and what it will take to meet our current and impending economic concerns is broad so it is imperative that
our colleges and universities have access to low-interest loans so that we can continue to support and educate
our students and provide employment opportunities for our faculty, staff and administrators. Thank you in
advance for your consideration of these comments and we look forward to learning more and working with you
in responding to the COVID-19 crisis.

Respectfully,

Kenya Messer Ed.D.
President and CEO





















April 16, 2020
Re: Main Street Lending

On behalf of the Colorado Behavioral Healthcare Council, which is Colorado’s membership association
for Community Mental Health Centers (CMHCs), Managed Service Organizations, and two specialty
clinics, | write to express our concern that the Main Street Loan Facilities announced on April 9th fails to
provide essential relief to nonprofit organizations and appears inconsistent with the requirements of
§4003(c)(3)(D) of the CARES Act.

If the Secretary has omitted nonprofits with the intent of creating a separate Mid-Size loan program to
extend credit to nonprofits, then the Treasury and the Fed should communicate this immediately to
prevent more furloughs of nonprofit employees at a time that demand for the services provided by
nonprofits is growing exponentially.

Across Colorado, CMHCs and other essential nonprofit community healthcare providers of all sizes are on
the frontlines of the COVID-19 response while simultaneously preparing for the potentially devastating
aftermath of reduced revenue due to social distancing guidelines and the overall impact of those
guidelines on our economy and state budget. Many of these organizations employ hundreds of essential
and clinical professionals to provide the care and services upon which communities rely. The threat of
furloughs for this workforce will further exacerbate and prolong the impacts of this pandemic, especially
in the behavioral health field as the need and demand for care continues to grow each day.

A program that provides financing for loans to nonprofits with 500 to 10,000 employees and meets the
requirements of §4003(c)(3)(D) of the CARES Act should include the following terms:

¢ Include an interest rate of 0.50% (50 basis points) for 501(c)(3) charitable nonprofits at a 5 year
amortization;

*  Make it a priority to support 501(c)(3) charitable nonprofits responding to COVID-19 relief effort;

* Require lenders to make a proportionate number and value of loans to nonprofits in order to

prevent the crowding-out effect seen in the Paycheck Protection Program;
¢ Set a date certain for commencement of employee retention provisions; and
®  Require payments not to be due until two years after a direct loan is made.

CBHC requests that the Treasury and the Fed exercise their authority to convert loans under this
program into grants, similar to the terms of the Paycheck Protection Program. Nonprofits are on the
front lines of responding to COVID-19. The Mid-Size Loan program should treat larger nonprofits
equitably as they face the same challenges as smaller nonprofits with respect to COVID-19.

Sincerely,

Moses Gur
Director of Policy & Member Engagement, Colorado Behavioral Healthcare Council
| 720-573-9368



OFFICE OF THE PRESIDENT

April 16, 2020

Board of Governors of the Federal Reserve System
20" Street and Constitution Avenue NW
Washington, DC 20551

Re: Comments on the Main Street Lending Program
To whom it may concern:

On behalf of St. John Fisher College, | write to ask that the Federal Reserve update
guidance to clarify that private, not-for-profit colleges and universities are eligible
for the Main Street Lending program. In addition, | ask that guidance be updated so
that student workers are exempted for the purpose of the employee threshold
(under 10,000 employees).

Private, not-for-profit colleges and universities like Fisher are major employers with
significant economic impact in their communities. We are facing a major cash flow
crisis caused by reduced revenue and increased spending resulting from the
COVID-19 pandemic. Fisher has a $252 million economic impact on our community
and we support 877 jobs.

Room and board refunds alone are a significant new expense, Fisher anticipates that
we will refund $3.1 million to students, a huge cost that could not have been
anticipated. Additionally, we have seen our auxiliary sources of revenue
significantly decrease as campus events and summer programs are canceled.

Meanwhile, costs related to the pandemic are rising. Our pivot to online instruction
required an unanticipated investment in technology and we have also incurred
additional costs including facilities cleaning and increased security expenses.

Low-cost loans like the Main Street Lending program would help Fisher address the
financial impact of the COVID-19 crisis. However, there are two major barriers to
our ability to access this and other loan programs offered by the federal
government:

e Although private, not-for-profit colleges and universities, including Fisher, are
often some of the largest employers in their communities, there is confusion
about whether non-profits are eligible for the Main Street Lending program.
We ask that the Federal Reserve update the guidance to clarify that public



and private non-profit colleges and universities, with direct borrowing
authority, are eligible for the Main Street Lending program.

¢ We ask that student workers be exempted for the purpose of the employee
threshold for eligibility (businesses with under 10,000 employees). We hope
that future guidance from the Federal Reserve will make it clear that
institutions like ours can exempt student workers from the employee count.
Fisher employs student workers across campus as a part of our overall
financial support to help pay for college and to provide students with valuable
work experiences. With campus closed for the spring semester, these
employees have left campus and should not be counted toward the employee
threshold.

Low-interest loans will provide vital support to private, not-for-profit colleges and
universities like Fisher that are working to continue to fulfill their educational
missions and support their communities despite the severe financial impacts of the
pandemic. We look forward to working with you on this and other loan programs as
the Federal Reserve responds to the COVID-19 crisis.

Sincerely,

Gerard ). Rooney, Ph.D.
President









April 16, 2020

Via Electronic Mail
Re:  Main Street Loan Program

Ladies and Gentlemen:

Frost Bank submits this letter in response to your request for comments about the two Main
Street Lending program (MSL) term sheets published on April 8%, We respect the Federal
Reserve’s goal of launching the MSL in a deliberate and thoughtful — and yet still timely manner.
While Frost is very supportive of the MSL’s objectives, we believe that refinements to the term
sheets — including FAQs clarifying terms — would encourage Frost to participate in the program
and offer it to our clients as a meaningful solution. Our comments are organized to align with
the topic headings in the two MSL term sheets

Eligible Borrowers

¢  What about businesses that meet the Eligible Borrowers definition, but which are
incorporated in non US jurisdictions for tax or other reasons? Are US subsidiaries of
foreign domiciled borrowers eligible?

* Does the Fed intend to apply affiliation rules to count employees or measure annual
revenues?

e  Will eligibility guidelines align with PPP (including not-for-profits)?

*  Will bank insiders as defined by Regulation O be eligible?

Eligible Loans
¢  Must the loan be first lien secured, or just secured (for extended MSL program)? Would

a loan secured by a collateral pool comprised of a mix of assets variously subject to first
or second liens be acceptable?

* Guidance and clarity with regards to the EBITDA measurement:

0 EBITDA definition — 2019 “reported” EBITDA - What if the horrower doesn’t
have a 2019 audit?

0 Totality of debt in the Debt to EBITDA ratio? Are all classes of debt included?
(secoud lieu, mezzanine, subordinated debt, convertible debt etc).

0 More clarity on EBITDA calculations; does this mean GAAP EBITDA? Is there
a potential for add hacks and if so what percentage would be acceptahle for the
MSL program?

<



Page 2

0 “Bank debt” versus “debt” when sizing the potential facility and leverage metrics
at the time of underwriting. The MSL new facility term sheet says “debt” but the
add-on MSL facility term sheet uses the term “bank debt.” Could we have clarity
on why the difference and how to account for “non” bank debt like mezzanine
debt, etc.

Is the leverage test (4x or 6x) based on lease adjusted leverage?

How will the interest accruing during the one year payment deferral period be calculated
and payable? Is 12 months of interest due when contractual payments commence?

Will the Fed apply leveraged lending guidelines to MSL loans?

SOFR...Is this only option? Frost is actively preparing for a non-LIBOR future, like
many banks our current systems cannot handle the compounding of interest required with
SOFR rates. We suggest consideration of another rate options to address operational
concerns we face with a SOFR only MSL program. The promissory notes could include
the standard fallback language to address the unavailability of LIBOR in the future. It is
also meaningful to note that SOFR is not representative of our cost of funds and that we
are proponents of the Ameribor rate. Regardless of the rate used for the MSL notes, we
suggest an interest index rate floor (before addition of the spread points) of no less than
zero, to address operational concerns with our systems with its inability handle negative
interest rates.

Term sheets indicate that the loans may have maturities of up to 4 years, but will facilities
that are much shorter in tenure allowable? What type of amortization is anticipated...
monthly, quarterly, etc.?

Loan Participations

Voting Rights — What is Fed’s expectation about its SPV’s holdings? The sooner the Fed
publishes its form of a Participation Agreement for review and comment the better. Fed
control of 95% of the loan balance of new loans under the MSL program is problematic,
because it lacks the track records built by experience with other loan participations with
other banks. How will required amendments of existing facilities be handled while loan
is outstanding? Rules of engagement need to clear and understood.

Process — if we underwrite to our standards incorporating the parameters outlined, is the
Fed committed to fund their portion? How will Frost know when the MSL pipeline of
available funding is nearing exhaustion? Will the Fed or the SPV need to opine
on/approve the structure and underwriting of the loans? Is our commitment to its client
subject to advance Fed approval?

Required Attestations

Although loan proceeds cannot be used to refinance existing debt, are all other uses
permissible? For example, can a borrower use proceeds to consummate acquisitions?
Make capital expenditures?

Based on our understanding of the current term sheets, existing loans and lines of credit
are effectively subordinated or diluted to MSL loans. We understand that Fed’s objective
is to prevent banks from refinancing current bank debt, but we ask that the Fed clarify
that normal course repayments/reductions are permissible. Moreover, there will be asset
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sales which should trigger a reduction of prior debt (especially if the asset was the
collateral for the prior debt).

0 Impact of new MSL debt on syndicated and participated deals (SNCs and
non-SNCs) — The consent of other lenders to the borrower will be required prior
to making MSL loans. Must all other lenders participate in the 5% risk share or
can one or more of the lenders take larger shares so that the total lender share
satisfies the 5% risk share?

0 The term sheets’ prohibition of repayment/cancellation of any debt will cause
challenges to normal operations by both banks and their borrowers. Without
reasonable guidance, banks will be concerned about future defaults on small
dollar maturities as well as limitations on their ability to restructure debts.

0 It is suggest that repayment prohibitions not apply to ordinary course operation of
RLOCs, should not require lenders to renew RLOCs and not prohibit borrowers
from repaying, or lenders from accepting payments on, RLOCs when
contractually due (including at maturity).

* We suggest clarification that the certification relating to “reasonable effort to maintain
payroll” does not prevent the Borrower from doing necessary restructurings while the
MSL facility is outstanding. The pandemic has disrupted many business models and will
likely require changes in payrolls to permit business to survive.

¢ With respect to the borrower’s required certification that “exigent circumstances
presented by the coronavirus disease 2019 (“COViD-19”) — if the borrower was stressed
before, and COVID made it worse, can the borrower be an eligible borrower? Will we
be able to take additional 5% stakes in borrowers if the credit is already a criticized
credit? More important, is the Fed willing to purchase 95% of a criticized credit?

Loan Originations and Servicing
e Werecommend that the Fed provide its desired form of Promissory Note and supporting

documents, including whatever wording it desires in the note and loan agreement, if one
is appropriate, to evidence other borrower attestations or covenants.

¢ Management of the facility with the SPV as a 95% participant — voting rights, default
situations, structure, information flow — what are the Fed’s expectations?

e What will the take out commitment look like from Fed.? For example, a bank approves
but then Fed does not approve. What happens? Approvals will need to be subject to Fed
purchasing 95% of the commitment. Is Fed funding simultaneously with bank funding?

Facility Termination
® Are there any mandatory prepayment conditions?

e What if default, bankruptcy or other debilitating financial event occurs?
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Frost bank appreciates this opportunity to comment on the Federal Reserve’s Main Street lending
programs. We look forward to assisting America’s businesses survive this difficult period. If you

have any questions, please do not hesitate to contact me by phone at 210 220-4834 or by e-mail
bperotti@frostbank.com.

Sincerely,

William L Perotti

Frost Bank

Group EVP and Chief Credit Officer
bprerotti@frostbank.com

(210) 220-4834
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Comments Regarding the Federal Reserve Main Street Lending Program
Submitted by James K. Hildreth, M.D., Ph.D.
President and CEO, Meharry Medical College
April 16, 2020

Meharry Medical College is the nation’s largest private, independent, historically black,
global academic health sciences center. For 143 years, Meharry has played a significant role in
providing access to quality health care to the indigent, uninsured, underinsured and those who
have limited access to medical and dental care. This has been part of the institution’s mission
since its founding in 1876. At the same time, Meharry has contributed significantly to the
economy of Tennessee, its home state, as an employer, a not-for-profit institution of higher
education, research institution and health system.

Meharry’s work with the state’s most vulnerable populations has laid bare the disparities in
the federal response to COVID-19 and particularly, the disproportionately higher rates of
infections and deaths among the African American community. For African Americans living in
the North Nashville area, the social determinants of health -- poverty, lack of insurance,
overcrowded living conditions, lack of access to health care, paired with co-morbid conditions,
including obesity, diabetes, cardiovascular disease -- are contributors to the higher mortality
rates for African Americans during the Coronavirus Pandemic.

Of the estimated 171,000 African Americans who live in Nashville, 66,000 are over the age
of 60. Many work in service-sector jobs and live in conditions requiring them to be in close
contact with others. Therefore, the emerging racial/ethnic narrative suggest that African
Americans are more likely to contract and succumb to this highly contagious virus.

The upward trend in COVID-19 cases among this community is just the tip of the problem
and reflects the lack of access to medical care and the maldistribution of healthcare that African
Americans and other vulnerable communities disproportionately experience. These same
factors contribute to the community spread of the virus and epidemiologic data underscore the
need for more pervasive testing and contact tracing within all racial/ethnic communities to
prevent and stem the virus’ transmission and save lives.

Unfortunately, institutions like Meharry have been overlooked by the CARES ACT and
like our patients, the medical institution continues to shoulder the burden of the coronavirus
pandemic and the devastation of the resulting economic downturn. This in turn has threatened
Meharry’s economic stability at a time when its community needs it most. Currently, Meharry
contributes to Tennessee’s economic vitality and quality of life through its educational
opportunities, research, clinical care and medical services. Approximately 1,426
Meharry-educated physicians, dentists, and health scientists graduates remain in the state of
Tennessee, including 571 physicians and dentists who lived and practiced in Davidson and
surrounding counties. Moreover, its graduates have established practices in 34 out of the 95
medically underserved and rural counties in Tennessee.

The distribution formula under the CARES Act did not take into account institutions like
Meharry Medical College. As a consequence, each dollar lost as a result of the coronavirus has
had a rippling effect throughout the Nashville community and surrounding counties, within the
state of Tennessee. The resulting drop in revenue will have long lasting effects on Meharry
Medical College as an historic institution that contributes to increasing and diversifying the



health care workforce needed in the United States. It will negatively affect Tennessee, too.
Using the multiplier concept, it is estimated that Tennessee will lose approximately $460 million
in revenue as a result of COVID-19-related losses incurred by Meharry. Additionally, our
committed faculty and staff fulfill the paramount mission of the College: to serve medically
underserved communities by providing professional services for Nashville General Hospital at
Meharry, a safety net hospital.

Therefore, as President and CEO of Meharry Medical College, | am requesting both
short- and long-term financial support to be included in the Department’s next distribution of
emergency funds. This will enable banks in Tennessee to make an equitable loan to the College
and ensure its survival and ability to continue to provide critical support for its patients,
employees, and students during this unprecedented period. It will also ensure Meharry can
continue to train the next class of physicians, dentists, physician assistants, biomedical
scientists, and public health professions who will be on the frontlines serving vulnerable
populations in urban, inner-city and rural communities across this nation as well as Tennessee.

Short- and long-term financial support from local banks and the federal government will
help stabilize and support Meharry's financial infrastructure as it continues to provide critical
care for the most vulnerable patients during and beyond this pandemic period.

Providing emergency funding to Meharry Medical College under the CARE Act would allow the
institution to accomplish the following:

1. Implement an aggressive community rapid COVID-19 testing plan in African American
and other vulnerable communities in the North Nashville-Davidson County area;

2. Increase contact tracing by using a social nhetwork analysis and GIS mapping to identify
hotspots;

3. Implement several levels of community outreach using the Doxy-me platform or similar
platforms to contact patients using telehealth, while employing traditional means such as
door-to-door canvasing to reach African Americans and others with limited internet or no
technology access who are in the risk population;

4. Use telehealth technology to assess and treat the physical symptoms and mental health
effects associated with the coronavirus, including anxiety, depression, and substance
abuse;

5. Support the local health department by training community residents to assist with
contact-tracing;

6. Use existing networks of local community and faith-based agencies to provide
wraparound services (e.g., health, mental health, and social services) for particularly
vulnerable persons, including persons experiencing homelessness, persons affected by
HIV and other chronic diseases such as diabetes, cardio-vascular diseases, and
hypertension;

7. Use a patient-centered approach and care coordinators to get patients into immediate
acute treatment and prevent death;

8. Use our Mobile Unit as a rolling “rapid testing center” to reach individuals, families, and
patients, with limited mobility and transportation. The mobile unit staff will coordinate with
the churches and other community health organizations during the “stay and sheltered”
time;

9. To conduct rapid testing routinely in nursing homes and assisted care centers to prevent
community spread among the elderly; and

10. Establish an oversight committee that will include the leadership of Meharry Medical
College, the Meharry Medical Group, health care providers from across the city,
leadership of the Nashville government, state government, local nursing home and
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Submitted April 16, 2020 to the United States Federal Reserve

Re: Independent Film & Television Alliance’s Comments to the Term
Sheets of the Main Streeting Lending Program

IFTA is the trade association for the independent film and television
industry, representing more than 140 companies, the majority of which US
SMEs. These companies finance, produce and license programming
worldwide, producing more than 70% of U.S. films. They rely heavily on
bank financing of production costs, secured by revenues receivable under
licensing agreements with third party distributors throughout the world.

Current conditions have disrupted film production and commercial
exploitation of existing films, and delayed the payment of license fees. The
loans available under the Main Street Program would serve as a vital
stopgap to allow the industry to rebuild and employ workers. However,
certain loan qualification criteria are ill-suited to this industry because
companies typically have significant existing credit facilities secured by their
productions or receivables.

IFTA recommends that the Main Street Term Sheets are revised to (1)
include an alternate test for the maximum loan amount which eliminates
from consideration existing loans for which the bank is fully secured against
license receivables; (2) avoid any requirement existing secured credit
facilities be subordinated to these loans; (3) specify that amortization of film
production costs are added back to earnings for purposes of computing
EBITDA and establishing the maximum loan amount; and (4) provide
qualification flexibility for recently established companies. See also Solstice
Studios’ Comment.

Respectfully submitted by IFTA,

Jean M. Prewitt
President & CEO

Susan Cleary
Vice President & General Counsel































































From: Office_of_Secretary@FRB.GOV

Sent: Monday, April 20, 2020 12:59 PM

To: Main-Street-Business-Lending-Program

Subject: Fw: RE: ABA Comments on the Main Street Lending Program
Attachments: 20200418103418611358_attachment0000.PDF final.pdf

----- Forwarded Message -----

From: Shaun Kern [skern@aba.com]

To: Office_of Secretary@FRB.GOV

Date: 4/18/2020 10:34:25 AM

Subject: RE: ABA Comments on the Main Street Lending Program
NONCONFIDENTIAL // EXTERNAL

Good morning.

Attached is a slightly updated version of ABA's submission, which reflects a minor but important revision regarding our
characterization of PPP.

Please consider this our official entry, not the letter from last night.
Thank you,

Shaun

From: Shaun Kern

Sent: Friday, April 17, 2020 9:07 PM

To: regs .comments@federalreserve.gov

Subject: ABA Comments on the Main Street Lending Program

To Whom it May Concern:

The attached document reflects the initial views of ABA's membership as it pertains to the design of the Main Street
Lending Program. Thank you for all that you are doing in this uncertain time.

Warm regards,
Shaun Kern
Senior Counsel

Prudential Regulation and Asset Management American Bankers Association Building Success. Together.

T:202.663.5253 | E: skern@aba .com[mailto :skern@aba .com]



























April 13,2020

Main Street New Loan Facility and Main Street Expanded Loan Facility
Key Comments on April 9, 2020 Term Sheets

Introduction

The Bank Policy Institute' appreciates the opportunity to comment on the term sheets for
the MSNLF and MSELF. We believe these facilities have the potential to provide significant
and rapid relief to a large number of small- and medium-sized enterprises and their employees,
thus furthering the policy expressed by Congress in the CARES Act to provide broad support to
the real economy.

Our members have a strong interest in establishing the MSNLF and MSELF as facilities
that function effectively for as large a number of eligible borrowers as possible. To that end, it
will be important for the two facilities to be flexible in structure and consistent with current
market practices wherever possible in order not to unnecessarily exclude otherwise eligible
borrowers.

In particular, it will be important for these facilities to:

e Be available to a wide range of enterprises, including hospitals and other non-
profits, as well as businesses for which an EBITDA-based leverage ratio is not an
appropriate credit metric or that have credit arrangements other than term loans.
Many of these businesses may be excluded from the facilities based on the April 9
term sheets. For example, many early-stage growth companies will not have
EBITDA while many businesses, particularly small businesses, will not have term
loan facilities, but instead have revolving credit facilities, asset-based facilities,
privately placed notes, or other forms of debt financing.

e Work within the framework of borrowers’ existing debt arrangements and not
preclude borrowers from subsequently accessing private debt markets. Many
borrowers’ existing debt arrangements contain covenants that limit the ability of
those borrowers to incur debt or grant liens, subject to specified exceptions. If the
facilities are constituted in an overly prescriptive manner, many borrowers will
not qualify for the facilities, or may need to obtain amendments or waivers in
order to participate. Amendments or waivers may be difficult to obtain,
particularly for borrowers with broadly syndicated loan facilities or capital
markets debt.

The BPI is a nonpartisan public policy, research and advocacy group, representing the nation’s leading
banks and their customers. Our members include universal banks, regional banks and the major foreign
banks doing business in the United States. Collectively, they make nearly half of the nation’s small
business loans.



e Take into account the fact that non-bank and non-U.S. institutions are active
lenders to small- and medium-sized enterprises, and participate in existing loans
alongside regulated lenders, or as syndication participants. In particular,
borrowers should not be precluded from accessing the MSELF just because some
of their existing lenders are non-bank entities.

With this background in mind, we have set forth below our key comments on the April 9
term sheets. We will follow up with further suggestions for optimizing the facilities and
clarifying certain requirements by April 16.

The comments listed below are those that we believe are essential to resolve in order for
the facilities to be successful. Accordingly, most of the points discussed below are directed at
ensuring that the facilities are available to as broad a range of otherwise eligible borrowers as
quickly and as seamlessly as possible. At the same time, the program must be transparent that
underwriting by the participating lenders is an important component of the program’s design
with the intent of limiting taxpayer losses. Therefore, not all borrowers that meet the criteria
provided in the term sheets will receive loans or receive loans for the maximum allowable
amount.

Finally, in addition to making sure the facilities are accessible to borrowers, it will be
important for participating lenders to have clarity as to the scope of their responsibilities as
originators of loans under the program and with respect to ongoing loan administration.
Participating lenders will also need to understand the material terms of the participation
agreement, including any obligation to reacquire the SPV’s 95% risk participation.

If you have any questions or would like to discuss any of the comments below, please
contact Lauren Anderson, Senior Vice President and Associate General Counsel, at
lauren.anderson@bpi.com.

Key Comments

1. Applicable Rate — Rather than creating additional complexity for both borrowers and
lenders by requiring immediate use of SOFR, we propose that eligible loans adopt the
approach that is current market practice and initially use LIBOR with “fallback™
provisions for transitioning to SOFR consistent with either of the ARRC’s approved
options. Borrowers and lenders would then set the rate, including a spread within the
specified range and any applicable floor, based on the circumstances of each eligible
loan.

e The great majority of U.S. corporate loans currently use LIBOR, with provisions
permitting the agent to move to a replacement rate when LIBOR is no longer
published or an alternative rate (e.g., SOFR) is generally in use.

e As aresult, most borrowers are familiar with LIBOR-based lending and have not
yet prepared for a transition to an alternative rate. Requiring that eligible loans
use SOFR would result in a need for significant borrower education, adding



complexity at an already challenging time, and may discourage borrowers from
accessing the facilities or delay their ability to do so.

There is not yet a widely accepted SOFR rate in the corporate loan market, and
hedging for simple SOFR 1is not readily available, which limits the ability to
mitigate interest rate risk and so may discourage participation by both borrowers
and lenders in the facilities.

Furthermore, many lenders, particularly small- and medium-sized lenders, are not
yet ready operationally to transition to SOFR and so would be unable to
participate in the facilities. System and operational changes have been based on
plans for year-end 2020, in anticipation of the December 31, 2021 date set by the
official sector for LIBOR cessation, and many lenders are still in the process of
integrating and testing new services from vendors for use with SOFR-based
business loans. Requiring that program loans use SOFR would effectively
accelerate SOFR adoption by nine months for this product. We suggest that
prudential considerations weigh against a hurried alteration of system and
operational plans, especially in light of the current circumstances.

At the same time, requiring eligible loans to use the approaches proposed by the
ARRC will support the policy objective of moving credit agreements to effective
LIBOR replacement wording.

2. Determinations on Borrower Creditworthiness — Program documentation should make
clear that lenders participating in the program may continue to apply lending criteria
based on the relevant lender’s credit analysis and underwriting standards in addition to
the express requirements of the program. This approach will help to protect the taxpayer
and promote institutional safety and soundness.

Eligible lenders should not provide funds to every borrower that satisfies the
limited set of eligibility criteria set forth in the term sheets. Rather, lenders
should continue to apply lending criteria and be able to include covenants and
other terms that go beyond those specified in the term sheets to the extent deemed
appropriate based on the relevant lender’s credit analysis and underwriting
standards (so long as such criteria and covenants or other terms do not expressly
conflict with the term sheets). Applying such standards will serve the interest of
taxpayer protection and support institutional safety and soundness.

Of course, although the lenders will attempt to apply underwriting standards that
minimize the risk of loss on eligible loans, the policies behind the program,
including funding for a wide range of borrowers, speed of execution and
employee protection, will often require the application of underwriting standards
that differ from those that are usual, particularly with respect to current
performance and projections. Accordingly, an eligible loan to an eligible
borrower that complies with the specific terms of the program should not result in
liability by the lender to the Federal Reserve, Treasury or the SPV for any default
on such eligible loan absent manifest willful misconduct on the part of the lender.

3-



Note that we will be seeking additional clarification on underwriting standards in
our subsequent comment letter.

e Finally, to avoid borrower confusion, we recommend that the relevant program
documentation, including any application forms, make clear that receipt of funds
under the program will be conditional upon satisfying applicable lending
standards and that applicants may therefore not receive the maximum loan
amount or indeed any funds under the program.

3. EBITDA — Rather than the EBITDA construct included in the term sheets, we propose
that borrowers and lenders be permitted to use the metric most comparable to EBITDA in
the relevant borrower’s existing credit arrangements or regular financial reporting, or a
metric in common use in credit arrangements in the borrower’s industry to the extent
more appropriate.

e The corporate loan market generally uses an “adjusted” EBITDA framework,
which permits add-backs of non-cash items and other items in order to try to
establish a more accurate picture of cash flow available to service debt, with the
add-backs in question tailored to each borrower based on that borrower’s
business. There are also sectors, such as real estate, for which EBITDA-based
metrics are not commonly used.

e The proposed EBITDA construct would not be appropriate for many borrowers
and would not result in a consistent measurement of risk across borrowers in
different businesses. Requiring all borrowers to use the same credit metric to
determine eligibility would exclude many sound entities from the facilities,
including non-profits.

4. Leverage — Even with the above adjustments to EBITDA, the leverage tests
contemplated by the term sheets may be too restrictive for many eligible borrowers.

e In particular, the low caps on leverage would preclude many young, innovative
companies that currently have low or no income but promising growth prospects
from accessing the facilities. Such firms contribute importantly to employment
and productivity.

e Furthermore, the definition of “debt” for the purpose of these leverage
calculations will need clarification in order to avoid unnecessarily shrinking
program availability. For example, market participants do not typically include
undrawn commitments in their leverage calculations, and particularly in the
current circumstances, “drawn commitments” would provide an accurate measure
of a firm’s likely indebtedness under stress.

e In addition, clarity will be needed on whether “debt” will include on-balance-
sheet leases and contingent obligations and whether it will be calculated net of
cash, while for the MSELF, clarity will be needed on whether the 30% cap is



limited to “bank” debt or can also include other forms of debt that may be
outstanding (such as bonds and loans provided by non-traditional lenders).

e Consistent with recent agency statements, we assume that the 2013 leveraged
lending guidance will not be enforced as binding rules with respect to loans under
the program. Not requiring strict adherence to the guidance will facilitate quicker
underwriting decisions, for example by allowing lenders to forego preparation of
the detailed projections suggested by the guidance. Such projections take time
and would be challenging to develop accurately in the current economic
environment.

5. Tenor — Rather than fixing the tenor at four years, the program should permit lenders and
borrowers to agree to tenors for any period up to six years, with amortization schedules
after the initial year of the loan to be agreed between the relevant borrower and its
lenders.

e Loans with a fixed four-year tenor are less likely to be permitted by a company’s
existing indebtedness, as there are frequently requirements that new debt have a
tenor that matches or exceeds that of existing debt. Given that term loans
frequently have a tenor of five years or longer, a significant amount of existing
debt would prohibit borrowers from utilizing these facilities.

e At the same time, even if a four-year loan were permitted under existing
arrangements, it may be difficult for companies to borrow privately for longer
periods of time subsequent to the COVID-19 situation resolving itself, as lenders
will be reluctant to provide financing when the program loans have structural
priority due to their earlier tenor.

e A fixed four-year tenor could also result in a large number of borrowers having
loans with similar maturities, resulting in a maturity wall with many borrowers
needing to refinance at the same time.

6. Amortization — We believe there is a need for additional clarity around the operation of
the one-year interest and principal deferral as well as the implications for borrowers’
obligations in the post-deferral period.

e To be able to underwrite the loans, lenders will need clarity that:

o Amortization after the deferral period will be negotiated between the
borrower and its lenders in order to best serve the borrower from a cash
flow perspective.

o Deferred interest will be accreted to principal at the relevant interest
payment date, in accordance with market practice.

o Interest will accrue on the deferred principal and deferred interest that has
been accreted to principal (i.e., paid in kind).



o Lenders and borrowers may agree that interest be paid in kind for some
period after the initial one-year deferral.

7. SPV Participation — There is a need to have clarity on the material terms of the
participation agreement that addresses key issues common to all lenders.

Issues to address include practical matters relating to how the loan will be
administered, including what rights the SPV will have as participation holder to
vote or consent under the relevant loan agreement, what obligations the bank will
have to the SPV and rights and responsibilities in relation to a borrower default.

The participation agreement will also need to include limitations on liability and
other customary terms.

A critical unknown is whether lenders will need to sell the 95% participation to
the SPV upon origination of an eligible loan or will have the option of electing to
sell the participation at par for as long as the facility is open and irrespective of
the relevant loan’s performance over the period between loan origination and sale
to the SPV. Clarity on this point is crucial because the facilities will operate
significantly differently depending on which of the two alternatives is chosen.

8. Attestation Requirements — Lenders should be permitted to rely on each borrower’s
attestations as to program requirements without further verification.

In order to be able to participate in the facilities, lenders will need to understand
what responsibility (and resulting potential liability) they have to verify or
monitor borrower attestations as to program requirements, including forward-
looking requirements, such as the requirement to use “reasonable efforts” to
maintain payroll and retain employees. To the extent that lenders are required to
verify borrower attestations, delays will occur as lenders build the requisite
compliance processes, and put each potential borrower through that process.

Lenders will also need clarity as to where the various attestations will need to be
housed (e.g., in loan applications, loan documents or separate certificates).

Permitting lenders to rely on borrower’s attestations will facilitate a quicker roll-
out of the facilities.

We request that the Federal Reserve Board work with the Treasury and FinCEN
to provide the same relief to lenders with regard to KYC obligations for existing
clients that has been provided for the Paycheck Protection Program through recent
FAQs. It would also be helpful to have such relief extended to new borrowers as
well to expedite the ability to provide funding to companies in need.

9. Accounting and Capital and Regulatory Treatment — Participating lenders will need
confirmation that the SPV’s participation will function as a “true sale” of 95% of the



relevant loan, so that only the 5% retained economic interest is included when a bank
calculates risk-based capital and leverage ratios.

10. Operational Issues — There are a significant number of additional operational issues
related to loan origination and documentation that will need to be worked through, on
which we will be providing further comments.



April 16, 2020

Via Electronic Mail

Board of Governors of the Federal Reserve System
20th Street and Constitution Avenue, NW
Washington, D.C. 20551

Re: April 9, 2020 Term Sheets for the Main Street New Loan Facility (‘MSNLF”) and Main Street Expanded
Loan Facility (“MSELF")

Ladies and Gentlemen:

The Bank Policy Institute® appreciates the opportunity to provide its more detailed comments on the April 9,
2020 term sheets for the MSNLF and MSELF. This letter supplements the list of key comments provided to the
Federal Reserve on April 13, 2020. As we noted in our list of key comments, we believe the MSNLF and MSELF
have the potential to provide significant and rapid relief to a large number of small- and medium-sized enterprises
and their employees, thus furthering the policy expressed by Congress in the CARES Act to provide broad support to
the economy.

The issues raised in our list of key comments were those that we believe must be resolved in order for the
MSNLF and MSELF to be successful, with many of the comments in that list directed at ensuring that the MSNLF
and MSELF can be made available to a broad range of eligible borrowers as quickly and as seamlessly as possible.
The purpose of this letter is to provide a set of more detailed comments covering both suggestions for further
optimizing the facilities and specific points in the April 9 term sheets that need to be clarified in order to ensure the
facilities can open quickly and operate efficiently. Clarification is also important to allow borrowers and lenders to be
sure that they are abiding by the requirements of the program — e.g., with respect to eligibility and maximum loan
amount.

As you can see from the issues discussed below, there are numerous operational issues that must be
considered if the program is to achieve its goals. In order to avoid frustration and disappointment for borrowers, it will
be essential for participating lenders to be given time to prepare their systems and processes before the program
goes live. Accordingly, we recommend that the final terms of the program be published not less than one week prior
to the date on which the Federal Reserve and the Treasury Department direct borrowers to begin applying. Given
that further operational and other questions are certain to arise as the program progresses, we recommend that the
Federal Reserve establish an expedited process for soliciting and issuing future FAQs.

Finally, we would like to reiterate the importance of there being transparency from the start of the program
that underwriting by participating lenders is an important component of the program’s design with the intent of limiting

1 The BPI is a nonpartisan public policy, research and advocacy group, representing the nation’s leading banks and their
customers. Our members include universal banks, regional banks and the major foreign banks doing business in the
United States. Collectively, they employ almost 2 million Americans, make nearly half of the nation’s small business
loans, and are an engine for financial innovation and economic growth.
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taxpayer losses, and that, as a result, not all borrowers that meet the criteria for participation in the program will
receive loans under the program or receive loans for the maximum allowable amount.

With this background in mind, we have set forth below our more detailed comments on the MSNLF and
MSELF term sheets of April 9, 2020, which have been grouped into the following categories: (i) definitional
clarifications; (ii) loan priority and collateral issues; (iii) participation agreement and associated operational issues; (iv)
processes and procedures with regard to defaulted loans; (v) operational and administrative issues; (vi) fees; and (vii)
regulatory issues.

I Definitional Clarifications
A Eligible Borrower Requirements

» As noted in our list of key comments, one of our members’ primary concerns is to ensure that
appropriate government support is available during the COVID-19 crisis to as wide a range of eligible
borrowers as possible. One aspect of this concern is minimizing the risk of there being gaps between
the already established programs (e.g., the SBA’s Paycheck Protection Program and the Federal
Reserve's Primary Market Corporate Credit Facility) for supporting businesses impacted by COVID-19
and the newly established MSNLF and MSELF. While the goal of minimizing overlap between the
programs is understandable, small overlaps between them may be preferable to exclusions that leave
deserving businesses without support.

e As context for how the existing MSNLF and MSELF thresholds might operate in practice, it should
be noted that, based on public data, there are nearly 200 medium-sized non-investment grade
borrowers that do not qualify for access to the Primary Market Corporate Credit Facility or other
Federal Reserve programs and that do not currently meet the 10,000 employees/$2.5 billion
revenue criteria contained in the term sheets. Relatedly, of the approximately 1,600 non-
investment grade U.S. businesses that may meet the MSELF criteria, nearly 30% have public
bonds and loans of greater than $1 billion,? indicating that the $150 million cap is potentially too
restrictive. Similarly, the $25 million cap for the MSNLF may prevent a number of businesses from
getting the help that they need.

o There are a number of ways in which the MSNLF and MSELF could be adjusted to help
minimize gaps between these and other programs. For example, the employee or revenue
threshold requirements could be raised or the minimum and maximum loan sizes could be
altered. In addition, the Federal Reserve could institute an exceptions policy, whether on an
individual loan basis or for broader categories of loans, that would allow access to the MSNLF
or MSELF to borrowers that do not necessarily meet the strict program criteria but would
otherwise benefit from the program.

» The term sheets define “Eligible Borrowers” as “businesses” with (i) 10,000 or fewer employees or (ii)
up to $2.5 billion in 2019 annual revenues.

e Recommendation. Confirm that, notwithstanding the reference to “businesses,” non-profits such as
hospitals and similar entities, as well as businesses owned or controlled by Native American
Tribes, can also qualify as Eligible Borrowers (subject to satisfaction of any other relevant
requirements in the final program documentation). Many such entities are struggling with the
COVID-19 crisis and could benefit from the program.

2 Source: FactSet, Bloomberg; illustrative analysis on the public U.S. high-yield bond and loan market, excludes Airlines
& related industries.



Board of Governors of the Federal Reserve -3- April 16, 2020

System

Recommendation. |n order to ensure that the program is able to benefit as many borrowers as
possible, confirm that the employee and revenue requirements are alternatives (such that a
business with fewer than 10,000 employees but more than $2.5 billion in 2019 annual revenues
would be an Eligible Borrower, as would a business with more than 10,000 employees but less
than $2.5 billion in 2019 annual revenues).

Clarificatior. Define how borrowers are to calculate their employee numbers. In particular, specify
whether part-time or seasonal employees should be included (one alternative would be for
borrowers to use a full-time-equivalent metric) and the dates or periods as of or for which the test
should be determined.

o The requirement could be tested as of a recent date prior to the establishment of the program
or on the basis of the average number of employees over a specified period ending prior to its
establishment.

Clarificatior. Clarify whether the reference to “2019 annual revenues” may include fiscal year
revenues (for borrowers that do not use the calendar year) and confirm that the revenue figure
need not be audited or otherwise subject to auditor review.

> Further, as noted in our list of key comments, the EBITDA-based leverage metrics, the prohibition on
distributions and other requirements contained in the term sheets could exclude deserving enterprises
from participation.

This concern applies, in particular, to enterprises that did not have positive income in 2019 (e.g.,
growth companies and startups) as well as non-profits. For example, many early-stage growth
companies and startups that did not have positive income / earnings in 2019 will not be able to
access the program given the EBITDA and leverage requirements. This is particularly unfortunate
given that many of these businesses also are unable to receive funding under the Paycheck
Protection Program due to the number of employees they have or because of the SBA’s affiliation
rules. Many of these businesses have promising growth prospects and help create jobs in the
United States.

In addition, S-corporations and other pass-through entities that are frequently used in middle
market financings (e.g., in REIT structures and family-owned manufacturing businesses) are often
required to make non-discretionary distributions, such as to satisfy tax liabilities, and so may not be
able to make the necessary undertakings with respect to distribution restrictions.

We assume that relevant exceptions will be provided to permit such enterprises to participate in the
program.

o Recommendation. Inthe case of companies for which an EBITDA or leverage test is
inappropriate and that typically use other leverage and cash flow models, such as growth
companies, non-profits and real estate companies, we recommend Eligible Lenders be
permitted to use their existing credit underwriting standards, which may rely on another metric
in common use. For example:

= For growth companies, we would suggest Eligible Lenders be permitted to apply a
requirement to have grown top line revenue by more than 20% for at least two years in a
row. Using this metric would ensure that failing companies would not otherwise be
permitted to receive funding under these programs.
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= For non-profits such as hospitals, hospital systems, retirement communities, skilled
nursing facilities, universities, colleges and other cultural institutions (e.g., religious
organizations and museums), we would suggest Eligible Lenders be permitted to use a
metric that uses a combination of net operating income (before debt service) and non-
operating income, which would allow non-profits to include portfolio draws.

= For real estate companies, we would suggest Eligible Lenders be permitted to use a loan-
to-value ratio of the type common in the sector.

> The “Eligible Borrower” definition also requires “significant operations” and a “majority of...employees”
to be based in the United States.

Clarificatiorr. Clarify the “significant operations” and “majority of...employees” requirements. For
example, metrics based on a percentage of a borrower's total revenues for a certain period or total
assets as of a certain date could be used for the “significant operations” test, while the majority
of...employees” test could be satisfied if either a simple majority of employees (i.e., more than
50%) or a plurality of employees (i.e., a greater percentage of employees than any other
jurisdiction) are employed in the United States.

o To the extent income statement or balance sheet metrics are used, please clarify whether
these should be calculated in accordance with applicable accounting standards or otherwise.
Guidance on the geographical assignment of revenues (e.g., by location of customer, point of
receipt of payment, point of shipment, etc.) and on whether intangible assets should be
included would also be appreciated.

> Finally, as noted above, it must be made clear to Eligible Borrowers that this is a loan program and not
a grant program, with the loans provided under the program expected to be repaid as a matter of
Federal law. As a result, Eligible Lenders are expected to apply underwriting standards and assess
credit risk such that not every enterprise that otherwise meets the Eligible Borrower definition or the
other program criteria will get access to program loans or receive the maximum allowable amount of
program loans. Public education by the Department of the Treasury and the Federal Reserve on this
point is essential.

Eligible Lender Requirements

» The list of “Eligible Lenders” includes U.S. insured depository institutions, U.S. bank holding companies
and U.S. savings and loan holding companies.

Recommendatiorr. Expand the definition of Eligible Lenders to include U.S. branches of foreign
banks and to clarify that affiliates and subsidiaries of U.S. bank holding companies and U.S.
insured depository institutions are Eligible Lenders. Doing so would allow participation by
numerous deserving and eligible borrowers that would otherwise be excluded.

Recommendation. Specify that the MSELF is available as long as an Eligible Lender provides the
MSELF tranche, regardless of the nature of the financing being upsized. Also, clarify that the
MSELF does not have to involve “reopening” an existing tranche of a term loan, but can be
provided as an additional tranche under an existing facility.

o Under the term sheets, MSELF loans are required to be structured as an increase to a term
loan provided by an Eligible Lender. This requirement would exclude many otherwise eligible
borrowers that do not currently have term loans in their capital structure (e.g., companies with
just a revolving facility). It would also exclude borrowers whose existing lenders are direct
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lender debt funds, foreign banks and other non-bank institutions, or whose financing has been
syndicated to non-bank “TLB" lenders. As noted in our list of key comments, non-traditional
lenders are a critical source of capital to small- and medium-sized enterprises, and many
potential borrowers have already contacted our members to express alarm about their
potential exclusion.

Eligible Loans

Clarificatior. If the loan size fits within the MSNLF parameters and the Eligible Lender has an existing
secured loan with the borrower, can the Eligible Lender elect to use the MSNLF or will it be required to
use the MSELF?

Clarificatiorr. Should guidance as to reporting/risk ratings/impairments be followed for underwriting
decisions under the program? Many relevant credits may have already been assigned to
workout/problem asset groups, where underwriting new credit commitments would be denied under
existing credit rules.

“Debt” Components

For purposes of determining the maximum amount of financing available to an Eligible Borrower under
the program, the term sheets use the concept of “outstanding and committed but undrawn debt.” In
addition, the MSELF includes the concept of “outstanding and committed but undrawn bank debt.”
While perhaps inadvertent, this distinction could unfortunately restrict access by otherwise qualified
borrowers.

e Clarificatior. |s “debt” intended to be calculated on a consolidated basis or on a standalone basis
for the relevant Eligible Borrower?

e Recommendation. Permit both bank and non-bank debt to be taken into account when
determining loan sizing for Eligible Borrowers. As noted in our list of key comments, permitting
only debt provided by regulated institutions to be taken into account could be prohibitive for
borrowers with alternative capital structures (e.g., capital markets debt or “TLB" facilities).

e Recommendation. “Debt” should exclude on-balance-sheet leases and other items typically
excluded from debt calculations in commercial bank loans (e.g., trade payables, mortgages or
deeds of trust issued by an SPV that holds real estate), and “debt” should be calculated net of
cash, as is customary in commercial bank loans.

e Recommendatior. Provide Eligible Lenders with discretion to exclude from the “debt” calculation
other items not typically included when testing leverage for purposes of extending credit to the
relevant Eligible Borrower, including debt that is junior to the MSNLF or MSELF loan being
extended. Doing so would expand the reach of the program and enable a great many more
Eligible Borrowers to benefit. In the case of the MSELF, the definition of “debt” in the Eligible
Borrower's existing documentation could be used for efficiency.

e We noted in our list of key comments that it would be preferable to exclude undrawn commitments
from leverage calculations for purposes of debt sizing. However, to the extent they remain
included:

o Clarificatiom. \Would the concept take into consideration the fact that certain facilities may be
committed but not practically accessible by the borrower as a result of covenant restrictions or
borrowing base tests?
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= Recommenaation. Apply an “available” commitment concept to take into account the fact
that committed capacity may not be currently accessible.

o Clarificatiom. Clarify that the concept of “existing outstanding and committed but undrawn
debt” is intended to contemplate both drawn debt and undrawn debt (i.e., “outstanding” refers
to drawn debt rather than being a further description of the undrawn commitments).

Attestation Requirements

We noted in our list of key comments the need for lenders to be able to rely on borrower attestations
without further verification and monitoring if delays are to be avoided. Lenders will need clarity that
their responsibility in this regard will be limited and that they will not be held liable or subject to put-back
risk in the event of a false statement by a borrower.

e Recommendation. Borrower attestations should be made once at origination and not be subject to
ongoing monitoring or verification.

Clarificatiorr. There are also terms that will need to be clarified before borrowers can be comfortable
providing their attestations.

e  First, what would constitute “reasonable efforts” on the part of the borrower to maintain payroll and
retain employees?

e Second, how will the compensation, stock repurchase and capital distribution restrictions be
applied in the context of the program?

o Recommendation. As noted above, we assume there will be exceptions to permit a subsidiary
borrower to upstream cash to its parent holding company in the United States in order to meet
that entity’s tax obligations or other mandatory distribution obligations, and we would support
exceptions of this type in order to maximize the potential reach of the program.

e Third, what is the remedy if an Eligible Borrower breaches an attestation? Will there be a cure
period?

In addition, we are concerned that the Eligible Lender attestation regarding the proceeds of program
loans not be used to repay or refinance pre-existing loans or lines of credit made by the Eligible Lender
to the Eligible Borrower would be difficult for Eligible Lenders to provide as they are not in a position to
know what funds a borrower is using for a repayment and so may discourage participation.

e Recommendation. Remove the Eligible Lender attestation and rely on the use of proceeds
covenant already contemplated by the term sheets.

Loan Priority and Collateral Issues

A

Ranking of Eligible Loans and Payment of Other Indebtedness

> As noted in our list of key comments, it is of primary importance that program loans be provided in a

manner that works within the framework of borrowers’ existing debt arrangements.

e The term sheets contemplate that loans under the MSNLF would be provided on an unsecured
basis.
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Recommendation. Permit MSNLF loans to be provided as subordinated to other non-affiliate
indebtedness if required by an Eligible Borrower's existing debt arrangements. Doing so
would alleviate (although not eliminate) many consent and waiver requirements that might
otherwise exist under an Eligible Borrower's existing debt documentation.

Recommendationr. Similarly, permit MSNLF loans to be provided on a secured basis if there is
collateral available to support such a loan. Eligible Lenders may be more willing to provide
program loans if their 5% hold will be secured.

Recommenaation. Confirm that “unsecured” refers only to collateral security and would not
preclude an Eligible Loan from benefiting from guarantees; but, at the same time guarantees
should not be required.

The term sheets prohibit the proceeds of loans under the MSNLF and MSELF from being used to
(i) repay or refinance pre-existing loans or lines of credit made by the Eligible Lender to the Eligible
Borrower or (i) repay other loan balances.

O

Recommendation. Confirm that these prohibitions are intended to prevent prepayments of
indebtedness and do not extend to the use of such proceeds to pay principal and interest that
is due and payable in accordance with the existing terms of such obligations. The ability to
service existing debt will be important to ensuring that Eligible Borrowers are not subject to
default risk while navigating through the COVID-19 crisis and use of program funds for this
purpose should be viewed favorably.

Recommenaation. Define “debt” to include only borrowed money and not other items that may
constitute “debt” in a broader sense, such as on-halance-sheet leases.

Recommendation. Permit Eligible Borrowers to use program loans to repay existing
indebtedness, particularly any “rescue” financing incurred after mid-March 2020. This
permission could also be extended to permit the use of program loans to repay other existing
indebtedness coming due within 24 months.

= Facilitating refinancings will be an important way to ensure Eligible Borrowers maintain
liquidity through the COVID-19 crisis. Moreover, given the absence of available
government support, many Eligible Borrowers may have been forced in recent weeks to
obtain emergency funding that may be on onerous terms. Permitting Eligible Borrowers to
use program loans to refinance such funding would alleviate pressure on those Eligible
Borrowers and provide them more breathing room to ride out the crisis.

= Permitting the repayment of existing debt with program loans is also another way to
alleviate the risk of program loans being restricted by existing debt documentation and so
the need for waivers and consents. Loan documentation frequently permits the
incurrence of debt if used to refinance existing debt.

The term sheets also require Eligible Borrowers to refrain from repaying other debt of equal or
lower priority, with the exception of mandatory principal payments, unless the Eligible Borrower has
first repaid the Eligible Loan in full.

O

Recommendation. Confirm that Eligible Borrowers are also able to (i) pay interest that is due
and payable and (i) repay principal at maturity, including principal of an upsized Eligible Loan
that comes due prior to the maturity of the upsized tranche.
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o Recommendation. Confirm that these restrictions would not prohibit Eligible Borrowers from
replenishing existing lines of credit or other revolving loans, or from complying with mandatory
cash sweeps in accordance with the terms of existing instruments, but rather would be limited
to permanent commitment reductions in respect of such facilities. Repaying revolving
balances to reduce financing costs is an important part of the liquidity management of many
small- and medium-sized enterprises.

o Recommendation. Clarify that debt that ranks equally in right of payment but senior in right of
collateral (for example because it is secured when the Eligible Loan is unsecured) would not
be caught by this prohibition.

Prohibition on Cancelling or Reducing Existing Lines of Credit

> Please confirm that this requirement is not intended to prohibit:

D.

>

The Eligible Lender cancelling or reducing existing lines of credit as a result of the occurrence of a
default or event of default;

The reduction or termination of uncommitted lines of credit;
The expiration of existing lines of credit in accordance with their terms;

The reduction of availability under existing lines of credit in accordance with their terms due to
changes in borrowing bases or reserves in asset-based and similar structures;

Eligible Borrowers from repaying amounts outstanding under existing lines of credit in the ordinary
course of business (so long as the corresponding commitments are not reduced);

Mandatory prepayments or commitment reductions in accordance with the terms of the existing
lines of credit; or

Eligible Borrowers from refinancing an existing line of credit with a comparable (cheaper) line.

Derivative Agreements

Please confirm that none of the prohibitions contained in the term sheets is intended to prevent Eligible
Lenders from:

Taking action with respect to derivatives tied to existing facilities, Eligible Loans, or to upsized
tranches of Eligible Loans (e.g., close-outs, realization of any collateral or other actions with
respect to workouts); or

Entering into new swaps tied to Eligible Loans and sharing on a pari passu basis in any available
Eligible Borrower collateral with existing secured lenders or Eligible Lenders providing program
loans.

Collateral

Another way in which the program requirements set forth in the term sheets could cut across existing
debt arrangements is the requirement that the upsized tranche of Eligible Loans under the MSELF be
secured on a pari passu basis with the underlying Eligible Loan. This requirement could significantly
reduce the utility of the facility by disincentivizing existing creditors from providing necessary consents.
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o Recommenaation. Permit MSELF loans to be provided with a priority that is junior to the existing
Eligible Loan.

o Permitting such ranking would help to incentivize participants in the existing Eligible Loan to
consent to the upsize available under the MSELF, as they may otherwise be reluctant to dilute
their collateral positions by sharing their collateral with the MSELF lenders given that such
dilution would increase the likelihood of a collateral deficiency upon any default.

o In addition, having the MSELF loans be accorded secured creditor status (even one that is
subordinate to other secured creditors as suggested above) implies priority of payment over all
existing unsecured creditors. This could make any unsecured creditors with consent rights
unwilling to provide those consents, thereby inhibiting an Eligible Borrower's ability to
consummate the transaction without defaulting under such existing unsecured debt.

o Recommendation. Clarify whether there will be any restrictions on the type of collateral that is
acceptable under the program.

M. Participation Agreement and Associated Operational Issues
A. Nature of Participation
> As noted in our list of key comments, Eligible Lenders will need a clear Participation Agreement.

e Recommendatiorr. Adopt a standard form Participation Agreement to be used for all program
loans. The Participation Agreement should be structured to ensure that:

o The 95% participation by the SPV will be a true loan participation with “true sale” accounting
treatment, rather than some other technical form of funding and risk sharing (such as a non-
recourse loan from the SPV to the Eligible Lender to fund the new loans or upsized tranches).

o Consent and approval rights, if any, are available to the SPV both before and after default,
taking into account the need for flexibility and efficiency in light of the myriad waiver and
amendment requests that lenders receive from borrowers in the ordinary course of loan
administration.

o Any required representations and warranties are clear.

o There is clarity around the SPV's ability to sell its 95% patrticipation.

= Recommenaation. There should be no lender repurchase obligations after the SPV has
purchased its participation in a new or upsized loan.

B. Participation Operational Queries
> There are operational issues to be clarified in respect of the participations:
e Will the SPV fund participations individually or in bulk at some frequency?

e How fast will funding occur? Is funding the same day as close feasible? Will the program have any
pre-fund diligence requirements?

e Will banks be permitted to syndicate, sell or pool their 5% holds?
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o Recommendation. Permit Eligible Lenders originating a program loan to sell or otherwise
syndicate the retained 5% to other Eligible Lenders. Permitting such activities would make
participation in the program more attractive to potential Eligible Lenders and so increase the
capacity of the program to assist Eligible Borrowers by providing for a path to liquidity for the
originating Eligible Lender.

o  Recommendation. Adopt clear procedures permitting groups of Eligible Lenders to provide
program loans together, including on a club or syndicated basis, so that Eligible Borrowers are
not required to obtain program loans simply from one Eligible Lender. Many Eligible
Borrowers will have relationships with multiple Eligible Lenders, each of which may wish to
support the Eligible Borrower through the COVID-19 crisis and providing for clear procedures
permitting them to do so would further optimize availability of the program facilities.

e (Can the 5% holds be pledged either to the Federal Reserve or the Federal Home Loan Banks?

Are there any other requirements/limitations around Eligible Lenders’ 5% hold positions (e.g., can

Eligible Lenders purchase CDS and/or macro hedges)?

¢ In the case of program loans that use an administrative agent, will each Eligible Lender be
expected to take its pro rata share of the 5% hold back, or will the administrative agent take the full
piece and hold it on behalf of the other Eligible Lenders? If the former, do all participating Eligible

Lenders need to agree?

Iv. Processes and Procedures with Regard to Defaulted Loans

> The need to have clarity regarding the relative rights and obligations of Eligible Lenders and the SPV
under the Participation Agreement is particularly acute in the context of Eligible Loans that enter
default. In particular, consideration will need to be given to the following issues:

Will an Eligible Borrower be permitted to participate in the program if it is already in default under
other indebtedness or if it is in or emerging from bankruptcy?

o Recommendation. Do not automatically exclude Eligible Borrowers that are otherwise in
default or emerging from bankruptcy, but rather permit Eligible Lenders to take this factor into
account in their underwriting processes. Many borrowers currently affected by the COVID-19
crisis face operational covenant defaults; such defaults may be addressed by an amendment
or waiver in connection with a concurrent financing (whether pursuant to the CARES Act or via
the capital markets).

How would cross defaults work? Would a default on other debt necessarily result in a cross default
on the Eligible Loan participated to the SPV or would this be for the Eligible Lender and Eligible
Borrower to negotiate?

o Recommendation. Permit the Eligible Lender and Eligible Borrower to set the terms of the
relevant loan, including any cross-default provision, so long as it otherwise complies with the
program criteria.

How much control would the SPV have over problem loans, workouts and collection activities?
Who would take the lead in enforcing remedies upon default, given the SPV's 95% participation?
Does there need to be a mechanism to get waivers/consents to cure defaults under program loans
from the SPV or will it delegate this process to the Eligible Lenders?
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o Recommendation. To streamline loan administration and avoid delay, delegate workout
activity to the Eligible Lenders holding the 5% retained interest, while putting in place
procedures to protect the SPV's 95% interest and mitigating any conflict of interest that may
arise as a result of those Eligible Lenders having other, more senior, debt in the relevant
borrower's capital structure.

e Would the SPV be willing to subordinate its 95% patrticipation interest recovery to the 5% interest of
the Eligible Lender?

e Would the $75 billion of equity provided by the U.S. Department of the Treasury be in the first loss
position for loans under the program? Would this first loss position apply only to the 95%
participations or also the Eligible Lenders’ 5%?

e Clanficatiorr. Confirm that if the Federal Reserve receives funds from an Eligible Borrower's estate
for expenses under 507(a)(2) of the Bankruptcy Code, it will distribute to the Eligible Lender the
percentage representing the Eligible Lender's interest in the Eligible Loan (5%) to ensure that risk
sharing with the originating lender remains on a pari passu basis at all times.

V. Operational and Administrative Issues
A. Operational
» We have specific operational queries on which we would like clarification:

e \What reporting with respect to originations and declines, if any, will be required of Eligible Lenders
by the SPV, and what level of ongoing periodic reporting will be required?

o What are the loan servicing standards and the monthly settlement processes?

o Recommendation. Consistent with the Paycheck Protection Program, Eligible Lenders should be
exempt from beneficial ownership requirements for the MSNLF and MSELF to the extent loans
thereunder are extended to existing customers, as this will help to expedite the disbursement of
funds under the program.

o Recommendation. In addition, provide that Eligible Lenders will not be subject to enforcement
actions related to a violation of, or unsafe and unsound practice related to, the Bank Secrecy
Act for failing to detect and report suspicious activity with regard to any attestations or
representations made by fund recipients in connection with this program so long as they make
good faith efforts to comply with financial crime expectations, including monitoring and
reporting on suspicious activity based on available customer information.

B. Administration
> We also have specific recommendations and queries regarding the administration of the program:

e Recommendatior. For ease of administration, there should be a single point of contact to which a
loan package can be submitted for confirmation of acceptance or rejection by the SPV.

e Wil loans available under this program be on a first-come-first-served basis?

o Recommendationn. Ensure there is a system to communicate the remaining availability under
the program to Eligible Lenders in real time. This communication will be vital in order to be
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able to set customer expectations and avoid Eligible Borrower disappointment, as it can take
time to process an application once it has been entered into the system.

C. Standardized Documentation

> It will be important for Eligible Lenders to have confidence when they originate or upsize a program loan
that such loan will be accepted by the SPV as an Eligible Loan. In particular, they will need to be sure
that the SPV will accept the documentation pursuant to which the relevant loan has been extended.

o Recommenadation. For new loans under the MSNLF, the Federal Reserve should adopt a standard
form of note or loan agreement, as this will ensure consistency in approach and make
administering the program easier, as well as reduce friction, speed up the time to market and
facilitate back-end securitizations by the SPV. As Eligible Loans under the MSNLF will be
unsecured, there is likely to be less need for intercreditor arrangements, although consideration will
need to be given to that issue.

o Recommenaation. For upsized loans under the MSELF, permit the upsize to be documented
under the Eligible Borrower's existing documentation (for example through a short-form
amendment), as this would avoid the need to spend time and effort attempting to fit a standardized
document onto an existing documentation structure, which may come with a need for intercreditor
arrangements and other related matters.

o Itwould, however, be important for the Federal Reserve to provide a “template” of the
language for the key terms that would need to be included in the loan amendment and then
agree that the SPV will purchase any amendment that contained those key terms, even if it
also contains additional terms.

VI Fees
> We have the following recommendations:

e Recommendation. Confirm that the 100 basis point facility fee is payable only in the case of the
MSNLF and that it is payable only at the time the participation in the relevant Eligible Loan is
purchased by the SPV. In addition, confirm that the facility fee may be net funded using the cash
flows from the 95% participation purchase.

e Recommendation. Confirm that Eligible Lenders have discretion over whether and when to charge
Eligible Borrowers the 100 basis point origination/upsizing fee.

o Recommenaatior. Confirm that the 25 basis point servicing fee paid by the SPV is paid annually in
advance and is not intended to cover workouts in addition to ordinary course servicing, as workouts
require special additional attention.

VII. Regulatory Issues
A Balance Sheet

» Recommenaation. For the duration of the program, Eligible Lenders should retain their respective
category with respect to regulatory tailoring given that asset sizes of banks will increase dramatically as
a result of this and other Federal Reserve programs aimed at supporting the market during this time.
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Regulatory Guidance

Clarificatiorr. As noted in the list of key comments, Eligible Lenders will need confirmation that only the
5% retained economic interest is to be included when they calculate risk-based capital and leverage
ratios.

Clarificatior. We would also like to clarify whether program loans will be considered reportable under
the Shared National Credit Program and confirm their interaction with the Interagency Leveraged
Lending Guidance (as noted in our list of key comments, we assume that these will not be enforced as
binding rules with respect to Eligible Loans).

Clarificatior. \We would like to clarify whether the making of program loans would constitute a “MIRE”
event for flood insurance purposes, as triggering a MIRE event can be time consuming and expensive
and result in significant delay if real property is included in the collateral pool.

Please confirm that Eligible Lenders will be permitted to use standard risk rating models and
scorecards, including adversely classified ratings, when evaluating program loans and that Eligible
Lenders will be permitted to exercise judgment in accordance with internal policies to potentially
override a rating (provided that Eligible Borrower criteria is otherwise met).

* % k% k %
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We would like to reiterate that the BPI appreciates this opportunity to comment on the term sheets. If you
have any questions or would like to discuss any of the comments, please contact Lauren Anderson, Senior Vice
President and Associate General Counsel at (202) 737-3536 (lauren.anderson@bpi.com).

Respectfully submitted,

Lauren Anderson
Senior Vice President and Associate General Counsel
Bank Policy Institute

cc: Mark Van Der Weide
Laurie Schaffer
Michael Kiley
Molly Mahar
Kelley O’'Mara
Ryan Rossner
Board of Governors of the Federal Reserve System

Adam Lerrick

Kay Turner

Eric Froman

Stephen Milligan

Michael Davey

Peter Phelan

Marina Best

United States Department of the Treasury



VICE GROUP HOLDING, INC.
49 South 2" Street
New York, NY 11249

April 16, 2020

Board of Governors of the Federal Reserve System
20" Street and Constitution Avenue N.W.
Washington, DC 20551

To Whom it May Concern at the Board of Governors of the Federal Reserve System:

On April 9, 2020, the Federal Reserve (“Fed”’) announced the establishment of the Main Street
New Loan Facility (“MSNLF”’) and the Main Street Expanded Loan Facility (“MSELF” and,
together with the MSNLF, the “Main Street Program”), to support the flow of credit to small and
mid-sized businesses impacted by the coronavirus pandemic (COVID-19) (“Announcement”).

As a business that is affected by the coronavirus pandemic, we are writing this letter (i) to
highlight that a key element of the proposed Main Street Program operates to exclude certain
types of crucial American businesses who are in dire need of assistance intended to be provided
by the program in order to keep their operations online and preserve jobs for their numerous
employees and (ii) to provide suggestions on modifications to the program that would broaden its
application to ensure that it does not exclude these types of crucial businesses, thereby achieving
its intended purpose and ensuring that growth-oriented U.S. businesses with strong revenue
performance do not have to furlough or layoff substantial portions of their workforce, and as a
consequence, drive the American economy into a deep recession.

The Flaw in the Program: Sole Reliance on EBITDA as the Only Financial Metric

As proposed under the Main Street Program, eligibility and loan size are determined principally
by reference to the applicant’s 2019 earnings before interest, taxes, depreciation, and
amortization (“EBITDA”). The use of an EBITDA test as the only financial metric to determine
a borrower’s eligibility and loan size, however, inevitably excludes the employers of millions of
Americans in high growth sectors from the program, despite the program’s goal to support these
businesses. It wasn’t long ago that Amazon and Netflix wouldn’t have qualified under this test,
and many other companies are excluded from the program by this approach. For example,

J Media and Production Companies. Companies in this industry are engaged in writing,
developing and producing television, movies, advertisements, digital content and similar
media products, and are also frequently engaged in reinvesting heavily in the business in
the form of human capital, creating intellectual property or building market share among
readers, consumers or viewers. It is noteworthy that human capital and the creation of
intellectual property across many industries are fundamental parts of American economic
strength. The business model in this industry frequently involves heavily investing first in
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the product before selling it to the market, such that revenue may only be recognized after
an extended number of years based on windowing content and global sales, and
exploitation of the franchise over subsequent or derivative intellectual property.
Profitability for a particular project can be determined only after it has been sold to the
market. In 2019, this industry employed more than 2.5 million people in the U.S.
according to the Motion Picture Association.!

o Biotech/Biopharmaceutical Companies. Companies in this industry are engaged in the
discovery and development of new drugs, medical treatments and therapeutics.
According to the International Trade Administration, a division of the U.S Department of
Commerce,? more than 4.7 million jobs are supported by this industry, with 800,000
people working directly in the biopharmaceutical industry. Many of these companies
typically have little or no revenue until they successfully discover and commercialize a
drug or therapy (which can take years), and are focused on reinvesting all of the funds
they have at their disposal into research and development, which is typically all payroll.

J Start-ups & High-Growth Companies. These companies, spread around the country,
cover a wide variety of industries and affect millions of people across America’s
geographic and socioeconomic landscape. Many of these companies have nimbly
changed focus during the crisis to shifting business models to help sustain the economy
and supply chains through e-commerce, delivery services, logistics, etc., all of which will
incur increased expenses to the businesses. According to the International Trade
Administration, more than 40,500 technology start-ups were established in 2018,
generating in excess of 2 million new jobs. A typical start-up involves heavy payroll and
people costs and likely is not profitable early in its lifecycle.

J Software and Information Technology. This industry, which includes software publishers
and developers, suppliers of custom computer programming services, computer systems
design firms and facilities management companies, employs more than 11.8 million
people in the United States, according to the International Trade Administration. These
companies, many of which are small businesses, frequently are involved in substantial
investment periods as they develop their information technology service and product
offerings, and may experience long periods of losses or negative working capital that is
generally funded by venture and other investors.

Companies in the industries described above, as well as others that are focused on rapid growth
or product development, frequently do not have annual EBITDA as they typically reinvest
revenue into employees and other human capital, R&D, product development and customer or
product acquisition efforts. These companies measure their early success by growth in the
business per key performance indicators such as achievement of technology, product or
regulatory development milestones, number of users, number of page views, etc. Many of these

! See https://www.motionpictures.org/research-docs/the-american-motion-picture-and-television-industry-creating-
jobs-trading-around-the-world/.

2 The International Trade Administration, part of the U.S. Department of Commerce, hosts a webpage at
www.selectusa.gov, where a variety of statistics about employment in different industries are provided.
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promising companies have been forced to substantially curtail their operations, including
reducing their staff, as a result of COVID-19.

Furthermore, businesses with less than $250,000 in annual 2019 EBITDA (even with no existing
debt) are categorically ineligible for a loan under the Main Street Program because four times
their EBITDA would be less than the program minimum of a $1 million loan.

This outcome seems contrary to the Fed’s stated intention of enhancing support for small and
mid-sized businesses that were in good financial standing before the COVID-19 pandemic.
Thousands of American jobs are at risk if the Main Street Program excludes these companies.

Proposed solutions: Authorize Banks to Apply EBITDA Add-Backs for Growth-Oriented
Companies and Offer Revenue-based Metrics

There are a number of paths to opening up the Main Street Program to the wider-range of
companies in the sectors and circumstances described above.

One possibility would be to revise the Main Street Program methodology to determine eligibility
and amount of loan size based on formulae that are more aligned with the economic reality of
businesses in the United States. While a business is an earnings-driven cash flow generating
company, perhaps a traditional EBITDA test is sensible. On the other hand, for companies that
are in the growth stage, have not yet generated substantial earnings, or are reinvesting their
revenue into further growth and development, their eligibility for the loan program and a
determination of the appropriate loan size should be based on other factors. Lending banks
should be authorized to apply adjustments to EBITDA-based lending programs, enabling them to
craft a risk-mitigated adjusted EBITDA approach for applicants on a case-by-case basis. These
adjustments to EBITDA could include:

1. human capital costs, including payroll costs to the extent they are intended to grow the
business;

2. research and development/software/technology costs that do not fulfill requirements to be
capitalized but are necessary in these industries, such as human capital costs which
decrease EBITDA;

3. production and development costs, content amortization costs and human capital costs
related to building intellectual property libraries;

4. goodwill impairments resulting from the downturn in the economy; and

5. share-based compensation expense, non-cash expenses and one-time or non-recurring
cash expenses.

Alternatively, revenue-based tests could also be used by banks administering the program to
ensure that companies with a proven revenue-track record, but whose liquidity is suffering from
the pandemic crisis, could avail themselves of the intended benefits of the Main Street Program.

Another option would be to have funding eligibility and loan size be linked to payroll costs

(similar to the Small Business Administration (“SBA”) loan programs) or estimated lost revenue
(as compared to a corresponding pre-existing period).
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Given that each business is different, we suggest that the banks administering the program loans
be given broader discretion as to which approach would be appropriate on an applicant-by-
applicant basis.

Other Clarifications Needed

In addition to the foregoing, the Announcement leaves many unanswered questions regarding the
finer points of the Main Street Program that would benefit from further clarification. First,
certain terms used in the calculation of maximum loan size must be clarified. For example, the
terms “debt,” “bank debt” and “2019” are undefined, which generates uncertainty about whether
“debt” includes debt with lenders and third parties that are not banks, and whether 2019 is based
on a calendar year end, fiscal year end or tax year end. The resulting maximum loan amount
could differ drastically for a particular company depending on which definitions of such terms
are applied.

Second, clarification should be provided on whether affiliation-type rules akin to those used
under the SBA’s loan programs would be similarly applied for calculating employee size under
the Main Street Program.

Finally, the Main Street Program seems to contemplate a single borrower, single lender structure,
rather than structures where a borrower and its subsidiaries may all be parties to a single credit
facility. If an applicant company has many subsidiaries, and all of the material subsidiaries are
co-borrowers or guarantors with the parent, it will be critical to know if loans under the Main
Street Program can be made on a consolidated basis to co-borrowers.

We recognize and appreciate the substantial unprecedented and creative efforts undertaken by
the U.S. federal government, and in particular, the Fed, in supporting the economy. Our
comments and suggestions today are intended only as potential improvements to the Main Street
Program to allow more businesses to obtain the assistance the program was designed to provide.

Should you have any questions concerning this letter, please contact Lucinda Treat, Chief Legal
Officer of Vice Group Holding, Inc., at 917-597-7936 or email to lucinda.treat@yvice.com.

Sincerely,
Lucinda Treat Hozefa Lokhandwala Ramin Arani
Chief Legal Officer Chief Strategy Officer Chief Financial Officer
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