


MBA comment letter

Proposed revisions to Volcker Rule regulations
April 1, 2020

Page 2

creditor removal rights, and we recommend modification or clarification of the “fixed principal
payments” language used in the safe harbor of senior loans or other senior debt instruments.

“Other Similar Interest” and Creditors’ Removal Rights

The implementing regulations define an “ownership interest” in a covered fund to mean any
equity, partnership, or other similar interest. Under the proposal, an “other similar interest” for
purposes of the definition of “ownership interest would include an interest that:

Has the right to participate in the selection or removal of a general partner, managing
member, member of the board of directors or trustees, investment manager, investment
adviser, or commodity trading advisor of the covered fund (excluding the rights of a
creditor to exercise remedies upon the occurrence of an event of default or an
acceleration event).

MBA recommends that the right of removal in this provision be modified so as not to cover the
right to remove an investment manage for cause or to vote for a nominated replacement
manager upon an investment manager’s resignation or removal, regardless of whether an event
of default or acceleration event has occurred or not. We do not believe that the exercise of such
rights would impart a degree of control or influence that would warrant inclusion in the definition
of “ownership interest.”

Senior Loan and Other Senior Debt Interest Safe Harbor

The Agencies recognize that, due to the current broad definition of ownership interest, some loans
by banking entities to covered funds could be deemed to be ownership interests. To address that
unintended reach of the current definition, the Agencies propose a safe harbor for senior loans or
senior debt instruments that meet certain characteristics. Among other required characteristics
for a senior loan or other senior debt interest to qualify for the safe harbor, “[t]he holders of such
interest ... may only receive ... fixed principal payments on or before a maturity date.”

MBA supports the proposed safe harbor for senior loans or senior debt securities that do not have
equity-like characteristics. These interests are not similar to an equity or partnership interest and
therefore including them within the definition of ownership interest is inconsistent with the common
understanding of the concept of ownership.

We also urge the Agencies to clarify that the existence of acceleration or amortization provisions
with respect to repayment of principal does not exclude debt instruments from the safe harbor.
Specifically, the term “fixed principal payments” used in the safe harbor provision should be
clarified or replaced with language to the effect of that, for purposes of this safe harbor, principal
payments must be contractually determined (i.e., “fixed” by reference to contractual terms), which
we believe would be consistent with the apparent underlying intent of the term “fixed principal
payments.”






